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Abstract. The review discusses a recent publication dedicated to the history of the Russian Constitution
Court, its formation and evolution. The book is one-of-a-kind in the sense that it meticulously reveals the
stages of transformation of constitutional justice in Russia. The authors present a rich historical and legal
material — from the Orders of Catherine 11, inspired by the ideas of the Enlightenment, until the aftermath of
the constitutional reform 2020 — in a lively and thrilling manner. A balanced academic approach has enabled
the authors to demonstrate the whole variety of viewpoints that exist in the literature regarding various aspects
of the formation, organization and performance of the Constitutional Court of the Russian Federation. Overall,
the book shows the specific features of the Russian model of constitutional justice, its role in the legal order
and the peculiarities of its interaction with other actors. The book raises questions regarding the meaning
and consequences of numerous transformations of the system of constitutional review that have taken place
in Russia. Particularly, it identifies the risks associated with the large-scale reform of 2020, and highlights
the challenges that the Constitutional Court of the Russian Federation is facing in the aftermath of the latest
transformation.

Key words: Constitutional Court of the Russian Federation, historiography of constitutional justice, the Supreme
Court of the USSR, the Committee for Constitutional Supervision of the USSR, constitutional (charter) courts
of the subjects of the Russian Federation, constitutional reform.

For citation: Khramova, T.M., Troitskaya, A.A. (2022). History of court and justice in Russia: in 9 vols /

res. eds. V.V. Ershov, V.M. Syrykh. Vol. 9. History of constitutional justice in Russia / V.A. Kryazhkov,
M.A. Mityukov // Gosudarstvo i pravo=State and Law, No. 9, pp. 191—194.

DOL: 10.31857/S102694520022212-4
NCTOPUA CYIA U ITPABOCYIUA B POCCHUU: B 9 T / otB. pen.
B.B. Epmos, B.M. Ceippix. T. 9. HCTOPUA KOHCTUTYHUOHHOTI'O

IMPABOCYAUSA B POCCHUM / B.A. KpsikkoB, M.A. MHTIOKOB.
Mocksa: Hopma, 2022. — 632 c.

©2022r. T. M. Xpamosa® *, A. A. Tpounkas> **

! Boicuwas wikona aKonomuxu, e. Mockea
°Mockosckuii eocydapcmeennuiii ynugepcumem um. M. B. Jlomonocosa

*E-mail: t.syrunina@gmail.com
**E-mail: stephany @mail.ru

[Moctynuna B penakuumio 02.09.2022 1.

191



192

KHRAMOVA, TROITSKAYA

Annomauyus. B perieH3UM TIpencTaBlieHO U3MaHKE, ITOCBSIIEHHOE NCTOPUM CTAHOBJICHUS M Pa3BUTHS OTe-
YeCTBEHHOIO KOHCTUTYLIMOHHOIO KOHTPOJIs. PelieH3upyemMast KHUra — eIMHCTBEHHBIM B CBOEM POJIe TPV,
MaKCHMaJIbHO ITOJTHO OITHMCHIBAIOIIMI OCHOBHBIC STAIThl SBOJIOIUN KOHCTUTYLIMOHHOTO MpaBocynus B Poc-
cur. 2KUBBIM ¥ UHTEPECHBIM SI3bIKOM aBTOPBI PACKPBIBAIOT OOTaThlii KICTOPUKO-TIPABOBOI MaTepuall — OT
Haka3zos Exarepunsl 11, BioxHOBIeHHBIX naessMu [1pocBeleH s, U 10 MOCIEACTBUI KOHCTUTYLIMOHHBIX 13-
meHeHuit 2020 r. B3BeleHHbII akageMUYeCKUA MOIXO IT03BOJIMJI aBTOpaM IMoKa3aTh BCe MHOT000Opasue Imo-
3UIUI, CYIIECTBYIONINX B HAYKE OTHOCHUTEILHO Pa3IMUHBIX aCIIEKTOB (hDOPMHUPOBAHMSI, OPTAHU3AIIUH U JIesT-
tenbHOCcTH KoHcTutymonHoro Cyna P®D, u npuiiT K 060CHOBAaHHBIM BBIBOIAM O CIIELI(UKE POCCUNCKOM
MOJIe/IM KOHCTUTYLMOHHOTO IPaBOCYIUs, €€ YKOPEHEHHOCTH B IIPABOBOM IOPSIIKE U OCOOEHHOCTSIX B3aM-
MOJIEMCTBUS C MHBIMU CYOBEKTaMU KOHCTUTYLIMOHHO-TIPABOBBIX OTHOLIeHM. KHUra 3acTaBiser 3aayMaThbCst
0 CMbICJIaX U MOCEACTBUSIX TPeoOpa3oBaHUil MHCTUTYTa KOHCTUTYLIMOHHOTO KOHTpoJisl B Poccuu, B yacTHO-
CTU O MacCIITAOHBIX U3MEHEHUSIX, 3aITyIIeHHbBIX KOHCTUTYLIMOHHOI pecdopmoit 2020 1., 1 0 TeX BbI30BaxX, C KO-
TOPBIMHU IIPEACTOUT UMETh JIEJIO B YCIOBUSIX 0OHOBIeHHOM KoHurypauun Koncruryuuonsoro Cymna PO.

Karoueevte croea: Konctutyumonnsiit Cyn P®, uctoprorpadust KOHCTUTYLIMOHHOTO TIpaBocynusi, BepxoB-
Huiit Cyn CCCP, KomuteT koHcTUTyIMOHHOTO Hanzopa CCCP, KOHCTUTYLIMOHHBIE (YCTaBHBIE) CYIIbl CYOb-
ekToB Poccuiickoit denepannin, KOHCTUTYLMOHHAsI pedhopMa.

Humupoeanue: Khramova, T.M., Troitskaya, A.A. (2022). History of court and justice in Russia: in 9 vols /
res. eds. V.V. Ershov, V.M. Syrykh. Vol. 9. History of constitutional justice in Russia / V.A. Kryazhkov,

M.A. Mityukov // TocynapctBo u paBo. 2022. Ne 9. C. 191—194.

The role of the constitutional review in the democratic le-
gal order is vital. Its significance is determined by the essential
role that constitutional courts play in ensuring the supremacy of
the national constitution and protection of fundamental human
rights from violations by the current ruling majority. A constitu-
tional court ensures that the constitution preserves its key features
(supremacy, direct effect, the basis for current legislation, etc.),
and creates the prerequisites for the constitution to have a real
impact on the political and legal systems. The general idea that
the meaning of the basic law shall be determined by a body of
constitutional review is firmly rooted in the majority of modern
legal orders. However, the effectiveness of such a review model
may be compromised by the existing rules of constitutional in-
terpretation, the regulation of the powers of constitutional review
bodies, the distortion of the system of checks and balances, etc.

The Constitutional Court of the Russian Federation has its
specific characteristics — in terms of both formation and function-
ing. The Russian legal scholarship has produced many studies de-
voted to its operation, but, admittedly, to a great extent, they focus
on the formal aspects of the Court’s status (peculiarities of the for-
mation of the Court, its powers, the role in the system of separa-
tion of powers, the status of judges) or its decisions in specific are-
as. The demand for academic research that looks into the essence
of constitutional justice is becoming more and more noticeable L

The book of V.A. Kryazhkov and M.A. Mityukov is one of
the few fundamental works in the field of constitutional justice
in Russia. In is written for the audience who strives to under-
stand why constitutional review functions in a peculiar way in
Russia, and for this purpose, connects the history of its develop-
ment with its present features and challenges. The publication
is unprecedented, in the sense that the authors have set and
brilliantly fulfilled the task of interdisciplinary — historical and

I'See, for example: Konstitutsionnyy Sud Rossii: Osmysleniye
Opyta [The Constitutional Court of Russia: reflections on the ex-
perience] / ed. A. Medushevsky. M., 2022; Kravets I.A. Konstitut-
sionnoye Pravosudiye. Teoriya Sudebnogo Konstitutsionnogo Prava
i Praktika Sudebnogo Konstitutsionnogo Protsessa [Constitutional
Justice: Theory of Judicial Constitutional Law and Practice of Judi-
cial Constitutional Process]|. M., 2017.

constitutional — analysis of the origins, formation and develop-
ment of judicial constitutional review in Russia.

The book consists of seven sections, encompassing 24 chap-
ters. The sections are devoted to the historiography of constitu-
tional justice in Russia (Section 1); its origins in late 18th — early
20" centuries (Section 2); judicial constitutional supervision in
1924—1933 (Section 3); views, projects and institutional prerequi-
sites for constitutional review in the 1930° — early 1990° (Section
4); the creation of the Constitutional Court of Russia and its activi-
ty during the first years (1990—1993) (Section 5); modernization of
the status and the performance of the Russian Constitutional Court
(1993—2000°%) (Section 6); constitutional justice in the federa-
ted units of Russia (Section 7). This reasonable structure, aimed
at achieving an ambitious academic task, is explained in the very
beginning of the book, and the authors strictly follow their plan.

The authors have meticulously thought through the metho-
dology of their study. Along with the formal legal method, they
make use of an interdisciplinary approach which enables them
to combine the research tools and apparatus of political science,
sociology and psychology of law. The legal analysis is also en-
riched by the appropriate use of comparative and historical re-
search methods.

As a result, the authors have managed to present an impressive
coverage of the history of constitutional justice in Russia — from
the Orders of Catherine I1, inspired by the ideas of the Enlighten-
ment, to the extensive constitutional reform 2020. This overview
has provided the authors with the evidence that “the ideas of judi-
cial constitutional review have taken over two centuries to form
and become an integral part of Russian constitutionalism” (p. 112).
The book does not simply point out, but lucidly explains the theo-
retical and practical significance of the constituent elements of this
process: government (official) projects, constitutional ideas of the
late 18" century, projects of the Decembrists and liberal constitu-
tionalists of the late 19 — early 20t centuries, political discussion
and normative design of the system of constitutional supervision in
the Soviet Russia, prerequisites for the institutionalization of con-
stitutional review in the end of the 20" century, reforms of the
Russian Constitutional Court.

Noteworthy, the authors devote their attention to the struggle
of ideas related to the rise of constitutional review in the country.
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One of the most valuable features of this book is that in addition
to the voices of the epochs, it reproduces the voices of specific
people — scholars, politicians, judges and even ordinary citizens.
It must be admitted that such an approach (presenting histori-
cal eras, large-scale phenomena, significant events through the
“eyes” of actual participants) plays a special role in historical
studies. Having adopted this approach to constitutional scholar-
ship, the authors have managed to publish a volume rich in theo-
retical insights, as well as personal reflections and comments of
the observers.

Moreover, the book presents an overview of little-known
facts, observations and viewpoints. For example, the authors de-
vote considerable attention to such topics as: attempts to main-
tain the participation of the Supreme Court in constitutional
supervision in the preparation of the Stalinist Constitution of
1936 (p. 231); the work of the Constitutional Commission of
1962—1964 years (p. 237); the ideas of guarding the constitution
during the drafting of the Basic Law of 1977 (p. 260). The vol-
ume offers an extensive and thorough coverage of the creation of
the Constitutional Court of the Russian Federation in 1991 and
its subsequent reforms. The relevant sections are all the more in-
teresting to read as they refer to well-known personalities, many
of whom are still alive. This transition from the past to the pre-
sent reveals a stunning connection between times and constitu-
tional ideas.

The authors maintain a balanced approach, presenting the
whole variety of viewpoints and explaining the contribution of
various scholars, including those who had worked under the diffi-
cult conditions of ideological restrictions (p. 236), to the develop-
ment of domestic constitutional justice and strengthening the au-
thority of the Court itself. Noticeably, the authors do not shy
away from expressing their professional opinion, but at the same
time leave enough space for the audience to comprehend the pro-
cesses and draw its own conclusions. The authors by no means
avoid the uncomfortable moments in the history of the Constitu-
tional Court, highlighting both its strengths and weaknesses and
describing the challenged it has faced.

Here are some highlights of the broad range of topics the
book touches upon: the relationship between politics and law in
the operation of bodies of constitutional review (p. 119 et seq.),
the problematic relationship between the political regime and
methods of protecting the constitutional order (p. 169, 184, etc.);
the history of the struggle of various agencies in an attempt to es-
cape from oversight (p. 343); the problem of extra-jurisdictional
powers of the Court (p. 383); arguments favouring different mod-
els of constitutional justice (p. 403—405, etc.); the concept of
multi-scale verification (with the involvement of international le-
gal principles, p. 460); organization of the Court’s effective ope-
ration (p. 488 et seq.); the significance of dissenting opinions of
the judges (p. 509).

The study of V.A. Kryazhkov and M.A. Mityukov enriches
our understanding of the models and types of constitutional re-
view and allows to step outside the usual scheme which includes
the American and European (with Austrian and French varieties)
models. The problems and challenges of the Court’s configura-
tion and performance identified in the book have not only his-
torical significance, but are still relevant and will remain vital in
the coming years.

The authors’ theoretical findings rely on a broad range of
judgments, including decisions adopted by the Supreme Court
of the USSR during the period when it had the verification po-
wers (until 1933), decisions of the Committee for Constitutional
Supervision of the USSR and judgments of the first Constitu-
tional Court (1992—1993). Undoubtedly, the actual powers of
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the “prototypes” of the bodies of constitutional control that ex-
isted in difficult historical circumstances were, to put it mildly,
quite modest. The authors demonstrate this idea in relation to
the Committee of Constitutional Supervision of the USSR by
referring to discussions about its inefficiency, partisanship, im-
perfection of the procedure and mechanism for the execution of
decisions. Institutional features and the political context inevita-
bly put this body “far from being considered a “third power” in
the country” (p. 304). And yet, the experience of predecessors
demonstrates a huge potential for the protection of human rights,
which, in principle, is accessible to the bodies of constitutional
review and which has been at times implemented in Russia.

The authors ask themselves and the reader questions that
may be viewed as starting points for further research. One of the
fundamental issues prompting a genuine academic interest is the
question of the periodization of the organizational and substan-
tive transformations of the Constitutional Court and its practice
in post-Soviet Russia (p. 108, 109). Since the “transitional” stage
that preceded the adoption of the Constitution of the Russian
Federation in 1993, the Constitutional Court has gone through
periods of stabilization and reform. Nowadays, in the aftermath
of constitutional reform 2020, we are witnessing a qualitative
transition to a new stage directed towards an uncertain future.

Chapter 22 quite specifically outlines the risks of recent large-
scale changes in the foundations of the organization of the Con-
stitutional Court, as well as some stages of constitutional pro-
ceedings, related to the complication of access to the Court, the
reduction of guarantees for its independence, openness and im-
partiality. In an effort to “improve ... [the Court], to fit [it] into
the changing political and legal context” (p. 539), the legisla-
tor — consciously or unconsciously — distorted the fragile balance
that generally allowed the Russian Constitutional Court to serve
as a check and fill one of the “corners” in the triangle of pub-
lic power. The leveling of the dissenting opinions of the justices,
the transition to a predominantly written procedure, the addition
of powers that provoke the Court’s involvement in political pro-
cesses, the arbitrary reduction in the number of judges (from 19
to 11), the growing hierarchy within the justices of the Court and
some other “modifications” call into question the very possibility
of maintaining high standards of constitutional justice in Russia
today and in the future. The extensive review of the constitutio-
nal and subsequent legislative changes presented by the authors
provides food for thought and leads to pessimistic intermediate
conclusions, which are increasingly confirmed in the post-reform
practice of the Court.

Thus, after reading the book, the scholar is left with a full
range of emotions — from optimistic satisfaction about the suc-
cesses in the development of constitutional justice in Russia to a
strange, poignant feeling of the constant vulnerability of the idea
of constitutional review in the past and at present. The authors do
not speak directly about the crisis of constitutional justice; rather,
this revelation becomes evident from the systemic interpretation
of the ideas discussed in the book. The path of the Constitutional
Court of the Russian Federation was not strewn with roses. At
virtually no point in time has constitutional justice been main-
stream. It has rather been a tiny stream making its way through
the environment either completely unsuitable, or only conditio-
nally suitable for it. It developed during the times of global up-
heavals and serious transformations, that often occurred during a
constitutional revolution, when “social, political, economic, ideo-
logical and legal values faced a radical change” (p. 370).

In the light of the above, a lot about constitutional justice
in Russia becomes comprehensible from new angles. Firstly, the
history of constitutional justice in Russia described in the book is
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a story if not of unconditional success, then at least of noticeable
progress. There are some questionable trends and controversial
decisions of the Court, but in the long term, the development,
implementation and rooting of a number of valuable constitu-
tional ideas in Russia are quite evident. Then, the role of all sub-
jects of constitutional relations becomes multidimensional and
vital for the successful functioning of the body of constitutional
review. Constitutional review, as the authors rightly point out,
is vulnerable to political influence. It is important to take this
aspect into account and be fully aware of it to achieve positive
change. And finally, the key idea is that the society needs to pre-
serve the Constitutional Court of the Russian Federation, so that
it does not become “an outgoing reality”, and does not follow
the path of the constitutional (charter) courts of the federated
units of Russia. The Constitutional Court of Russia is a rooted
reality, and the authors of the book have done a fantastic job to
prove this statement.
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