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Abstract. This article is dedicated to one of the most interesting aspects of International Procedural Law — litigation
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BUTLER, ERPYLEVA

Annomauus. Hactosiiast ctaths OCBSIIIIEHa OMHOMY M3 HanboJiee MHTEPECHBIX aCTIEKTOB MEXIYHAPOTHOTO
TPaKIaHCKOTO MPoILiecca — MPOU3BOACTBY TI0 JeJIaM € YYaCTHEM MHOCTPAHHBIX JIMI. ABTOPbI CKOHIIEHTPUPOBAIU
CBO€ BHUMaHMe Ha CPaBHUTEIbHOM aHAJIU3€ POCCUNCKOTO U O6€J10PYyCCKOro 3aKOHOIATENbCTBA, KAaCaIOIErocs
PETYIMPOBAHUS MEXIYHAPOIHBIX MPOIIECCYATbHBIX OTHOIIeHH. CTaThsl BKIIIOYAET IBE YaCcTH: B MIEPBOI — pac-
CMaTPUBAIOTCS BOMPOCHI MEXIYHAPOTHOM IOPUCIUKIINY POCCUNMCKIX apOMTPaXKHBIX CY0B M OETOPYCCKUX 9KO-
HOMUYECKHX CYIOB 10 Pa3pelieHNI0 MEXITYHAPOIHBIX KOMMEPUYECKUX CITOPOB; BO BTOPOIT YaCTH UCCIESIYIOTCS
BOMPOCHI MPU3HAHUS U IPUHYIUTEIBHOTO UCTIOJTHEHUSI MTHOCTPAHHBIX CYIeOHBIX PEIIeHUI TT0 KOMMEPUECKUM
criopaM Ha Tepputopun Poccun n Benapycu. ABTOpbI IeTabHO U3YYIHIIH ITUPOKUI KPYT TPABOBLIX HCTOUHHUKOB,
BKJTIOYAst HAITMOHAJTbHOE 3aKOHOAATETBLCTBO M MEXIYHAPOIHBIE JOTOBOPHI PETMOHAILHOTO XapaKTepa, UIsS TOTO
YTOOBI BBISIBUTH CXOJHBIE YEPTHI U PA3JINYMSI B POCCUICKOM U OEJIOPYCCKOM MpOolecCyaTbHOM MTpaBe MPUMEHM-
TEJIbHO K TTPOU3BOJICTBY T10 JieJIaM C y4aCTUeM MHOCTPAHHBIX JIUII.

Karouegote caosa: MexnyHapomHoe TIpoliecCcyabHOE MPaBO, MEXIYHAPOMIHBIN IPpaskIaHCKUI TTPoIIece, MeX-
JyHapoaHasl cyneOHasi IOpUCIUKIIMS, MHOCTPaHHbIE JIWIIA, MEXIYHApPOIHbIe KOMMEPUECKUe CIIOPHI.

Ilumuposanue: Butler, W.E., Erpyleva, N. Yu. (2021). Proceeding on cases with the participation of foreign persons
in International Procedure Law of Russia and Belarus (The end) // Gosudarstvo i pravo=State and Law, No. 11,
pp. 123—136.

Hacrosiiiiast ctaThst TOATOTOBJIEHA TIPU TTOIIEPKKE MMPAaBOBOI MH(MOPMAIIMOHHO-CIIPABOYHOM crcTeMbI «KOH-
cynbranTlImoc». Bce MexxmyHaponHble noroBopsl Poccuiickoit denepalin, HOpMaTUBHBIE TIPABOBBIC aKThI

U cyneOHas npakTuka npuBoadatcs 1mo gaHHeM CIIC «Koncynsrant I[ltioc».

Recognition and Enforcement of Foreign
Judicial Decisions on the Territory
of Russia and Belarus

Whether a judicial decision will be recognized and
enforced is a vital consideration in structuring contrac-
tual relations, for if that is impossible or unlikely, fo-
reign economic and investment transactions are likely
to involve additional costs reflecting the legal risks or to
be avoided completely. A judicial decision, being an act
of the public authority of one State must be recognized
and enforced on the territory of another State to which
the public authority of the first State does not extend.
By virtue of generally-recognized principles of interna-
tional law, namely territorial integrity and the sovereign
equality of States, the recognition and enforcement of
a foreign judicial decision is possible only on the basis
of respective norms of national legislation or an inter-
national treaty3 . Both are possibilities under the law of
the Russian Federation and the Republic Belarus with
certain peculiarities4.

3 See: Boiko K..S. Posb 1 3HaueHUE MEXXIYHapOIHOIO J0roBopa
KaK MHCTPYMEHTA PeryJMpOBaHusT IPU3HAHUS U UCTIOJTHEHUSI NHO-
cTpaHHBIX cyneOHbIX pemeHuit [Role and Significance of Internation-
al Treaty as an Instrument of Recognition and Enforcement of Foreign
Judicial Decisions] // [Ipo6emnsl B pocc. 3akoHOonaTenbcTBe [ Lacunas
in Russian Legislation], No. 1 (2020), pp. 69—71; Kostin A.A. Mex-
JYHApOIHBIA TOrOBOP KakK MpaBOBOe OCHOBAHME MPU3HAHUS U UC-
MOJIHEHUS] MHOCTPAHHBIX CYAEOHBIX PELICHUIA: MPOILLIOe, HACTOS -
mee, oyaymiee [International Treaty as a Legal Ground for Recogni-
tion and Enforcement of Foreign Judicial Decisions: Past, Present,
Future] // 3akon [Law], No. 8 (2018), pp. 162—176.

4 For details, see: Boiko K.S. [Ipu3HaHue U UCTIOJHEHNE UHO-
CTpPaHHBIX CylIeOHBIX peleHuii B Poccuu: peainu U epcreKTHBbI
|Recognition and Enforcement of Foreign Judicial Decisions in Rus-
sia: Realities and Prospects] // I1paBo u o6pa3zoBanue [ Law and Edu-
cation], No. 12 (2018), pp. 205—213; Fedorov R.V. TeopeTudeckuii

The norms of national legislation of Russia and
Belarus on the recognition and enforcement of fo-
reign judicial decisions are contained in Chapter 31 of
the Code of Arbitrazh Procedure “Proceeding on Ca-
ses on Recognition and Enforcement of Decisions of
Foreign Courts and Foreign Arbitrazh Decisions” and

aHaJIU3 IOPUAMYECKUX OCHOBAHUIA IPU3HAHUS U UCTIOJTHEHUST MHO-
CTpaHHBIX cyneOHbIX peweHunii B Poccuiickoit @enepaunu [Theo-
retical Analysis of Legal Grounds of Recognition and Enforcement
of Foreign Judicial Decisions in the Russian Federation] // BectHuk
Exkatepununckoro nHcturyTa [ Herald of the Catherinian Institute],
No. 2 (2017), pp. 129—133; Shebanova N.A. llpuzHaHue u npusene-
HUE B UCITOJIHEHWE MHOCTPAHHBIX CYAeOHbBIX PELIEHUI B MIPaKTUKE
poccuiickux cynoB [Recognition and Enforcement of Foreign Ju-
dicial Decisions in the Practice of Russian Courts] // Tpyast UT'TI
PAH [Proceedings of the Institute of State and Law of the Russian
Academy of Sciences]|, No. 1 (2017), pp. 22—43; Vanisova A.O. I1pa-
BOBOE PETyJUpOBaHUE MPU3HAHUS U UCITOJTHEHUS] MHOCTPAHHBIX
cynebHbIX peireHunit B Poccuiickoit @enepauuu [Legal Regulation
of Recognition and Enforcement of Foreign Judicial Decisions in the
Russian Federation| // AKTyanbHbIe BOITPOCH SKOHOMUKHM, yIIPaB-
JIeHus1 ¥ mpaBa: ¢6. Hayd. Tp. [Topical Problems of the Economics,
Management, and Law: Collection of Scientific Works], No. 2—3
(2018), pp. 87—166; Voitovich E. P. TlpuzHaHue U NpUBEIEHUE B UC-
TMOJTHEHUEe MHOCTPAHHBIX CYIeOHBIX pellieHnit B Poccun: Kommmsum
npaBornpuMeHeHus [Recognition and Enforcement of Foreign Ju-
dicial Decisions in Russia: Conflicts of Law Application] // Pocc.
topu. XypHai [Russian Legal Journal|, No. 2 (2019), pp. 126—134;
Silberman L., Ferrari F. (eds.) Recognition and Enforcement of For-
eign Judgments (Private International Law Series, vol. 6) (2017). De-
serving of special attention is the fact that in the nineteenth century
special works appeared in Imperial Russia on this issue. See, for ex-
ample: Markov P. O mpuBeneHN B UCIIOJTHEHNE PEIIeHUI cyme0-
HbIX MeCT MHOCTpaHHbIX rocynapcts [On Enforcing Judicial Deci-
sions of Foreign States] // 2Kypran MunucrepcTBa roctuimu [Jour-
nal of the Ministry of Justice], XXII (1864), pp. 25—46, 211-224;
Engel’man I.E. O6 vCIOJHEHUN UHOCTPAHHBIX CyleOHBIX pelie-
Huit B Poccun [On the Enforcement of Foreign Judicial Decisions
in Russia] // 2KypHai rpaXkmaHCKOTO U YroJIOBHOTO TipaBa [Journal
of Civil and Criminal Law], No. 1 (1884), pp. 75—121.
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Chapter 28 of the Code of Economic Procedure with
an identical title. According to Article 241 of the Code
of Arbitrazh Procedure, the decisions of foreign courts
adopted with regard to disputes and other cases ari-
sing when undertaking entrepreneurial and other eco-
nomic activity are recognized and enforced in the Rus-
sian Federation by arbitrazh courts if the recognition and
enforcement of such decisions is provided for by inter-
national treaties of the Russian Federation and a fede-
ral law”.

The norms of Belarus legislation regulating the recog-
nition and enforcement of foreign judicial decisions
are set out in the Code of Economic Procedure (Ar-
ticle 245). They provide that decisions of foreign courts
are recognized and enforced by courts of the Republic
Belarus if recognition and enforcement has been provi-
ded by Belarus legislation and/or an international treaty
of the Republic Belarus, or on the basis of reciprocity. It
is worth mentioning that Decree of the Plenum of the
Supreme Court of the Republic Belarus No. 18 “On the
application by courts of legislation on the recognition
and enforcement of foreign court decisions and foreign
arbitral awards” of 23 December 2014, as amended by
Decree No. 11 of 28 September 20176, says a little dif-
ferently: decisions of foreign courts are recognized and
enforced in the Republic Belarus, if this is provided for
by an international treaty of the Republic Belarus or on
the basis of the principle of reciprocity. Decisions of fo-
reign courts that do not require enforcement are recog-
nized both by virtue of international treaties to which
the Republic Belarus is a party, and in cases where such
recognition is provided for by its legislation.

Reciprocity. The Code of Economic Procedure sepa-
rates out reciprocity as an autonomous ground for the

3 Arbitrazh court of the Ural District in Decree of 9 July 2018
No d©(09-2438/18, Case No A50-37421/2017 gave the following expla-
nation: the actual content of the rule of Article 241(1), Code of Arbi-
trazh Procedure is as follows: judicial decisions of foreign states taken
with regard to the essence of the dispute are subject to recognition
and enforcement. The Code of Arbitrazh Procedure does not provide
for enforcement of other decisions or acts of courts of foreign States
taken by them prior or after consideration of the dispute on merits.
The rules of the Code of Arbitrazh Procedure shall be applied only to
final decisions taken upon consideration of the dispute on a concrete
subject and on concrete grounds on the basis of analysis of all the
evidence in the course of a full court procedure. Rulings of foreign
courts on application of interim measures (both preliminary ones and
protective) are not subject to recognition and enforcement on the
territory of the Russian Federation as they are not final judicial acts.
Available on “ConsultantPlus”.

% See: National Legal Internet Portal of the Republic Bela-
rus, 10.01.2015, item 6/1464; 05.10.2017, item 6/1616. According to
point 4 of the Plenum Decree, international treaties on the recog-
nition and enforcement of foreign court decisions apply only to the
participating States. Priority is given to those international treaties
that entered into force later, unless otherwise provided by the in-
ternational treaty. If there are also bilateral treaties or special agree-
ments between the parties to multilateral treaties on the recognition
and enforcement of foreign court decisions, the relevant rules of bi-
lateral treaties or special agreements should apply.

FT'OCYOAAPCTBO U TTPABO Ne 11 2021

125

recognition and enforcement of foreign judicial deci-
sions on the territory of Belarus. It is, however, diffi-
cult to conclude that in the Russian Code of Arbitrazh
Procedure the principle of reciprocity is an autonomous
ground for the recognition and enforcement of foreign
judicial decisions. The possibility of the recognition and
enforcement of a foreign judicial decision on the ba-
sis of a federal law means that a new ground for such
recognition and enforcement must be consolidated in
separate federal laws’.

However, the only example mentioned is the Federal
Law “On Insolvency (or Bankruptcy)” of 26 October
2002, as amendedg, where Article 1(6) provides: De-
cisions of courts of foreign States with regard to cases
concerning insolvency (or bankruptcy) shall be recog-
nized on the territory of the Russian Federation in ac-
cordance with international treaties of the Russian Fe-
deration. In the absence of international treaties of the
Russian Federation decisions of courts of foreign States
with regard to cases concerning insolvency (or bank-
ruptcy) shall be recognized on the territory of the Rus-
sian Federation on the principle of reciprocity unless
provided otherwise by a federal law’. This provision of
the bankruptcy legislation refers only to “recognition”
of a foreign judicial decision, and not to enforcement.
Moreover, the principle of reciprocity is applied only to
a narrow group of foreign judicial decisions rendered in
cases of insolvency or bankruptcy.

The procedure for the recognition and enforcement
of a foreign judicial decision in Russia and Belarus is

7 See: Litvinskii D.V. «ICTIONHUTD HeJb3S OTKA3ATb»: elle pas
K BOIIPOCY O BOBMOXHOCTH NPUBEACHUSI B UCTIOJHEHUE PelleHU
MHOCTPAaHHBIX CyIOB Ha Tepputopuu Poccuiickoit @enepaunu
B OTCYTCTBME MexXmyHapomaHoro noroBopa [“Never Refuse Enforce-
ment”: Once More on the Question of Enforcing Decisions of Fo-
reign Courts on the Territory of the Russian Federation in the Ab-
sence of an International Treaty] // Becthuk BAC P® [Herald of
the Supreme Arbitrazh Court of the Russian Federation]|, No. 4—5
(2006); Malysheva V.G. Tlpu3HaHue Y IPUHYAUTETLHOE UCITOJTHE-
HUE MHOCTPAHHBIX CYIeOHBIX pELIeHU Ha OCHOBE MPUHIIMIIA B3a-
umHocTu. [lonxonwl cynedHoit npakTuku [Recognition and En-
forcement of Foreign Judicial Decisions on the Basis of Reciproci-
ty: Approaches of Judicial Practice] // ®uHaHcoBasi 5KOHOMUKA
[Financial Economy], No. 6 (2018); Nasonov V.S. B3auMHOCTb Kak
OCHOBaHUe I IPU3HAHUS U UCIIOJIHEHUSI pellieHuit cynoB Poc-
cuiickoit Penepa B MHOCTPAHHBIX TocymapcTBax [Reciproc-
ity as a Ground for Recognition and Enforcement of Decisions of
Courts of the Russian Federation in Foreign States| // BecTHuk
ucnonHurenapbHoro npoussoactsa [Herald of Enforcement Pro-
ceeding|, No. 2 (2019), pp. 38—43; Ushakova K. A., Dadayan E.V.,
Storozheva A. N. IlpyHIIMTT B3aMMHOCTHA KaK OCHOBaHUE MCITOJI-
HEHUSI THOCTPAHHBIX cyaeOHbIX pemeHuii [The Principle of Rec-
iprocity as a Ground for Enforcement of Foreign Judicial Deci-
sions| // Hayunbie uccienoBanus XXI Beka [Scientific Studies of
the XXI Century], No. 1 (2020), pp. 275—-279.

8 See: Comp. (2002), No. 43, item 4190. As of 02.01.2021.

? This provision of the 2002 Law has not been subsequently
amended. See: Russian company and commercial legislation / comp.
a. ed., with transl. from Russian a. an introd., by W.E. Butler. Ox-
ford, 2003, p. 367.



126

as follows. An application for recognition and enforce-
ment of the decision of a foreign court is filed by the
party to whose benefit the decision was rendered (here-
inafter: recoverer) at the arbitrazh court of a subject of
the Russian Federation or an economic court of the Re-
public Belarus at the location or place of residence of
the debtor or, if the location or place of residence or
location is unknown, at the location of property of the
debtor. The application is filed in written form and must
be signed by the recoverer or the representative thereof
(Article 242(1-2), Code of Arbitrazh Procedure; Ar-
ticle 246(1-2), Code of Economic Procedure). The
said application also may be filed by filling out the form
placed on the official Internet site of the arbitrazh court
in accordance with the Russian legislation.

To the application for recognition and enforcement
of the decision of a foreign court are attached: duly cer-
tified copy of the decision of the foreign court whose
recognition and enforcement is being sought; duly certi-
fied document confirming the entry of the foreign court
decision into legal force if this is not indicated in the
text of the decision itself (Article 242(3(2)), Code of Ar-
bitrazh Procedure), or confirming that it is subject to
enforcement prior to its entry into legal force, if it is not
indicated in the text of the decision (Article 246(5(2)),
Code of Economic Procedure); document duly certi-
fied confirming that the debtor was notified in a timely
manner and in the proper form about the examination
of the case in the foreign court whose recognition and
enforcement is being sought; power of attorney or other
document duly certified and confirming the powers of
the person who signed the application for recognition
and enforcement in the arbitrazh or economic court;
and a document confirming the sending to the debtor of
the copy of the application for recognition and enforce-
ment of the decision of the foreign court; and a certified
translation of the said documents into the Russian lan-
guage or into one of the state languages of the Republic
Belarus (Article 242(3), Code of Arbitrazh Procedure;
Atrticle 246(5), Code of Economic Procedure).

Consideration of Recognition and Enforcement. The
application for recognition and enforcement of a fo-
reign court decision is considered by a judge sitting
alone within a period not exceeding one month from
the day of receipt thereof in the arbitrazh court of a sub-
ject of the Russian Federation or an economic court of
the Republic Belarus under the rules of the Code of Ar-
bitrazh Procedure or the Code of Economic Procedure,
unless provided otherwise by an international treaty of
Russia and Belarus'®. The court notifies the persons

10°See: Kostin A.A. Borpocsl 1eiiCTBUTEILHOCTU COTJIAIIEHUS
0 MEXIYHapOIHOM MOACYTHOCTU Ha dTare MpU3HAHUS U TIPUBE-
JIEHUST B UCTIOJTHEHME MHOCTPAaHHOIO cyaeOoHoro pemeHus [Ques-
tions on Validity of the Agreement on International Jurisdiction at
the Stage of Recognition and Enforcement of a Foreign Judicial De-
cision] // ApOuTpaxHbIif ¥ TpaxkmaHCKuii nporecc [Arbitrazh and
Civil Procedure], No. 5 (2014), pp. 49-53.
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participating in the case about the time and place of the
judicial session. The failure of the said persons to appear
duly notified about the time and place of the judicial
session is not an obstacle to consideration of the case.
When considering a case, the court establishes in judi-
cial session the presence or absence of grounds to rec-
ognize and enforce a foreign court decision by investi-
gating the evidence submitted to the court, the grounds
of the claims and objections, and also the explanations
of the foreign court which rendered the decision if the
court demands and obtains such explanations. When
considering the case, the arbitrazh or economic court
does not have the right to review the foreign court deci-
sion in substance (Article 243, Code of Arbitrazh Pro-
cedure; Article 247, Code of Economic Procedure).

The arbitrazh or economic court renders a ruling
with regard to the results of consideration of the appli-
cation concerning recognition and enforcement of the
decision of the foreign court that must contain:

(1) the name and location of the foreign court which
rendered the decision;

(2) the names of the recoverer and debtor;

(3) the information concerning the decision of the
foreign court whose recognition and enforcement is
being sought;

(4) an indication that the recognition and enforce-
ment is granted or an indication that recognition and
enforcement is refused (Article 245(1—2), Code of Arbi-
trazh Procedure; Article 249(1—2), Code of Economic
Procedure).

The ruling of the arbitrazh court may be appealed
by way of cassation to the arbitrazh court of a district
within one month from the day of rendering the ruling
(Article 245(3), Code of Arbitrazh Procedure). The ru-
ling of the economic court enters into legal force from
the moment of being rendered and may be appealed to
a court of cassational or supervisory instance (Article
249(3), Code of Economic Procedure). The decision of
the foreign court is enforced on the basis of a writ of
execution issued by the arbitrazh court which rendered
the ruling to recognize and enforce it in the procedure
provided by the Code of Arbitrazh Procedure and the
Federal Law “On an Execution Proceeding” of 2 Octo-
ber 2007, as amended ! (Article 246, Code of Arbitrazh
Procedure) 12 6r on the basis of documents of execu-
tion issued by the economic court which rendered the
ruling to recognize and enforce (Article 250, Code of
Economic Procedure). The foreign court decision may
be filed for enforcement within a period not exceeding
three years from the day of entry into legal force. If the
said period lapses, it may be renewed by an arbitrazh

11 See: Comp. (2007), No. 41, item 4849. As of 01.01.2021.

12 Translated in W.E. Butler. Russian Public Law (3d ed.; 2013),
pp. 456—526.
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court or economic court upon the petition of the re-
coverer (Article 246(2), Code of Arbitrazh Procedure;
Article 250(2), Code of Economic Procedure).

Refusal to Recognize or Enforce. A refusal to recog-
nize and enforce a foreign judicial decision is permitted
in the following instances, the list being exhaustive both
in Russian' and Belarus legislation (Article 244, Code
of Arbitrazh Procedure; Article 248, Code of Economic
Procedure).

(1) the decision according to the law of the State on
whose territory it was rendered has not entered into le-
gal force (Article 244(1(1)), Code of Arbitrazh Proce-
dure), yet an international treaty of Belarus not allo-
wing recognition and enforcement until entry into force
(Article 248(1(1)), Code of Economic Procedure);

(2) the party against whom the decision was adopted
was not notified in a timely manner and duly about the
time and place of consideration of the case or for other
reason could not submit his explanations to the court14;

(3) the consideration of the case in accordance with
an international treaty of the Russian Federation or the
Republic Belarus or federal law is relegated to the exclu-
sive jurisdiction of an arbitrazh court in the Russian Fe-
deration or an economic court of the Republic Belarus;

(4) there is a decision of a court in the Russian Fe-
deration or the Republic Belarus which has entered
into legal force and has been rendered with regard to

13 See: Zakirova I.1. O HEKOTOPBIX OCHOBAHUSIX K OTKa3y B MPU-
3HAHUM U TIPUBEICHUU B UCTIOJTHEHNUE aKTOB MHOCTPAHHBIX CYIOB
B Poccuiickoit ®enepaunu [On Certain Grounds for Refusal to
Recognize and Enforce Acts of Foreign Courts in the Russian Fe-
deration] // ApOuTpaxkHbIil 1 rpaxaaHCcKuil mipoiecc [Arbitrazh
and Civil Procedure], No. 11 (2017). The Arbitrazh Court of the
Urals District in a Decree of 28 January 2019, No. ®09-7920/18
re: A50-25299/2018 specially emphasized that Article 244(1) of the
Code of Arbitrazh Procedure contains an exhaustive list of grounds
for refusal to recognize and enforce a decision of a foreign court
on the territory of Russia. Available on Consultant Plus. See also:
Abyshko A.O. OtnenbHble BONIPOCHI MPU3HAHUS U UCITOJHEHUS
MHOCTpaHHBIX cyneOHbIX pemieHuit B Poccun [Certain Issues of
Recognition and Enforcement of Foreign Judicial Decisions in Rus-
sia] // Becrnuk YHusepcurera um. O.E. Kyraduna (MI'FOA) [He-
rald of Kutafin University (MSLA)], No. 10 (2019), pp. 192—198.

14 See: Kostin A.A. Hatexaiuee u CBOEBPEMEHHOE U3BeIlle-
HUE OTBETYMKA KaK yCJIOBHME MPU3HAHUS U UCTIOJHEHUS PEIICHUST
nHocTpaHHOro cyna (aHanu3 4. 1 cT. 244 ATIK PO n 4. 1 ct. 412
I'TIK P®) [Due and Timely Notification of the Defendant as Condi-
tion of Recognition and Enforcement of Decision of Foreign Court
(Analysis of Article 244(1) of the Code of Arbitrazh Procedure of
the Russian Federation and Article 412(1) of the Code of Civil Pro-
cedure of the Russian Federation)| // 3akon [Law], No. 4 (2017).
According to the Survey of Judicial Practice of the Supreme Court
of the Russian Federation No. 3 (2019), notification of litigation in
a foreign court is proper, if the procedure of notification is complied
with and if this procedure is established by norms of international
treaties, or an evidence of effective (actual) notification of a party
to court proceedings in a foreign court is provided (evidence is pro-
vided that the party knew about this trial) (point 55). Available on
“ConsultantPlus”.
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the dispute between the same persons, on the same sub-
ject-matter, and on the same grounds;

(5) a case is under consideration of a court in the
Russian Federation or the Republic Belarus with regard
to a dispute between the same persons, concerning the
same subject-matter, and on the same grounds, the pro-
ceedings regarding which were instituted before insti-
tution the proceedings regarding the case in a foreign
court, or the court in the Russian Federation or the Re-
public Belarus first accepted for proceedings the appli-
cation regarding the dispute between the same persons,
the same subject-matter, and on the same grounds;

(6) the limitation period expired for bringing the de-
cision of the foreign court for enforcement and this pe-
riod is not reinstated by an arbitrazh court;

(7) the enforcement of the decision of the foreign
court would be contrary to public policy of the Russian
Federation or the Republic Belarus .

Public Policy. With regard to public policy, the Pre-
sidium of the Supreme Arbitrazh Court of the Russian
Federation issued Information Letter No. 156 “Survey
of the Practice of Consideration by Arbitrazh Courts
of Cases Concerning the Application of Public Poli-
cy as the Grounds for Refusal to Recognize and En-
force Foreign Judicial Decisions and Arbitral Awards”
on 26 February 2013 (hereinafter: Information Letter
No. 156). One important virtue of this document was
the formulation of a concept of “public policy”, under-
stood as the “fundamental legal principles which pos-
sess the highest imperativeness, universality, and special
social and public significance, and comprise the basis
of the structure of the economic, political, and legal

15 See: Demirchian V.V. HekoTopbie 0COGEHHOCTH MpUME-
HEHMSI OTOBOPKU O MYyOJMYHOM MOPSIIKE POCCUNCKUMU CyIaMu
[Some Peculiarities of Application of the Public Policy Clause by
Russian Courts| // ['ymanutapHbie, COIMaIbHO-IKOHOMUYECKHUE
¥ ob1iecTBeHHbIe Hayku | Humanities, Socio-Economic, and Social
Sciences], No. 10 (2017), pp. 106—109; Mukhametshin A.E., Sar-
varov D. M. Kateropus «IyOJMYHbBII MOPSIAOK» B KOHTEKCTE MPU-
meHeHust HopMm raB 30 u 31 AIIK P® B poccuiickoit cynebHoi
npaktuke [Category of “Public Order” in the Context of Application
of Norms of Chapters 30 and 31 of the RF Code of Arbitrazh Pro-
cedure in Russian Judicial Practice] // 3akon [Law]|, No. 7 (2019),
pp. 92—103; Osipov A.O. O pasrpaHMYEHU OTOBOPKU O MyOIMYHOM
TTOPSIIKE M CXOKETo OCHOBAHUSI ISl OTKa3a B BblIaue SK3eKBaTYPhl
Ha pelleHUs THOCTPaHHBIX CYIOB B apOUTpaxkHOM Tipoiiecce [On
Differentiation of the Public Policy Clause and Similar Grounds for
Refusal to Issue an Exequatur for Decisions of Foreign Courts in an
Arbitrazh Proceeding] // ApOUTpakHbIN U TpaxkIaHCKUIA MPOLIECC
[Arbitrazh and Civil Procedure], No. 10 (2017), pp. 33—37; Salo-
mov I.1. CoOoTHOIIIEHWE OTOBOPKU O MYOJIMYHOM MOPSIAKE U IPYTUX
KaTeropuii, orpaHM4IMBalolIee MpUMeHeHe HOPM MHOCTPAHHOTO
npasa [Correlation of Public Policy Clause and Other Categories
Limiting the Application of Norms of Foreign Law] // [1paBoBas
xwu3Hb | Legal Life], No. 3 (2017), pp. 99—111; Stepanenko E. K. O6-
30p Cy/IeOHOM MPAKTUKU: TOCIEACTBUS IPUMEHEHUS] MHOCTPAHHBIX
caHKUMOHHBIX HOpM [Survey of Judicial Practice: Consequences of
Application of Foreign Sanctions Norms] // BecTHuK ApGUTpaxHo-
ro cyna Mockosckoro okpyra [Herald of the Arbitrazh Court of the
Moscow District], No. 2 (2019), pp. 74—S8]1.
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system of the State”. Among such principles is prohibi-
tion to perform actions expressly prohibited by overri-
ding mandatory norms of the legislation of Russia (Ar-
ticle 1192, Civil Code) if these actions prejudice the so-
vereignty or security of the State, affect the interests of
large social groups, or violate the constitutional rights
and freedoms of private persons.

An arbitrazh court refuses to recognize and enforce
foreign judicial decision also on its own initiative, not
only upon the petition of the defendant as an interested
party. The party in declaring that recognition and en-
forcement of a foreign judicial decision would be con-
trary to the public policy of Russia must substantiate the
existence of such a contradiction. In turn, the evalua-
tion by the arbitrazh court of the consequences of en-
forcing a foreign judicial decision on the subject-matter
of a violation of the public policy of Russia should not
lead to a review of the foreign judicial decision i 1n sub-
stance (points 1—3, Information Letter No. 15 6) . The
provisions of this document were analyzed and devel-
oped in Decree of the Plenum of the Supreme Court of
the Russian Federation No. 24 “On application of rules
of private international law by the courts of the Russian
Federation” of 9 July 2019". With regard to the concept
of “public policy” it confirmed that the absence in Rus-
sian law of certain private-law norms and/or institutes
widely used in foreign legal systems cannot serve as a
ground for application of the public policy clause.

Procedural practice relating to cases concerning the
recognition and enforcement of foreign judicial deci-
sions was generalized in Information Letter of the Su-
preme Arbitrazh Court of the Russian Federation No. 96
“Survey of Practice of Consideration by Arbitrazh
Courts of Cases Concerning the Recognition and En-
forcement of Decisions of Foreign Courts, Contesting
Awards of Arbitration Courts, and Issuance of Writs of
Execution for Awards of Arbitration Courts” of 22 De-
cember 2005 issued by the Supreme Arbitrazh Court
of the Russian Federation ' (hereinafter: Information

16 See: Kurochkin S.A. KommenTapwuit k O630py MpakTUKU pac-
CMOTpPEHHUSI apOUTPaKHBIMU CyIaMu e O MPUMEHEHUU OTOBOP-
KU O MyOJUYHOM TOPSIIKE KaK OCHOBAHUsI OTKa3a B MPU3HAHUK
M TIPUBEACHUM B UCTIOJTHEHUE MHOCTPAHHBIX CyIeOHBIX U apOu-
TpaxHbIX pemieHnii [Commentary on the Survey of the Practice of
Consideration by Arbitrazh Courts of Cases Concerning the Appli-
cation of Public Policy as the Grounds for Refusal to Recognize and
Enforce Foreign Judicial Decisions and Arbitral Awards] // BectHuk
DAC VYpanbckoro okpyra [Herald of Federal Arbitrazh Court of the
Urals District], No. 3 (2013), pp. 32—51.

17 See: Bulletin of the Supreme Court of the Russian Federa-
tion, No. 10 (2019). See also: Asoskov A.V. HoBoe IlocTanoBneHue
IInenyma BepxoBHoro Cynga P® o nmpuMeHeHUN HOPM MEXIyHa-
POIHOTO YacTHOTO MpaBa: KitoueBble pazbsicHeHus [The New De-
cree of the Plenum of the Supreme Court of the RF on Application
of Norms of Private International Law: Key Explanations] // Cynbst
[Judge], No. 11 (2019), pp. 12—19.

18 See: Bectnuk BAC PO [Herald of the Supreme Arbitrazh
Court of the Russian Federation], No. 3 (2006).
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Letter of the Supreme Arbitrazh Court No. 96). The
most important conclusions set out in this Information
Letter were as follows:

(1) an arbitrazh court when considering an applica-
tion to recognize and enforce the decision of a foreign
court does not have the right to review the decision of
the foreign court in substance (point 4);

(2) the arbitrazh court when considering the ques-
tion of notifying the party against which the decision
was rendered verifies whether the party was deprived
of the possibility of defense in connection with the ab-
sence of actual and timely notification about the time
and place of consideration of the case (point 6);

(3) the arbitrazh court renders a ruling to recognize
and enforce the decision of a foreign court provided that
this decision has entered into legal force in accordance
with legislation of the State on whose territory it was
adopted (point 7);

(4) the arbitrazh court has the right to refuse to re-
cognize and enforce a foreign judicial decision if it es-
tablishes that this decision was rendered with regard to
a dispute relegated to the exclusive competence of arbi-
trazh courts in the Russian Federation (point 8);

(5) the arbitrazh court renders a ruling to satisfy the
application to enforce the decision of a foreign court
if the means for enforcing the decision provided in the
resolutive part is not contrary to the public policy of the
Russian Federation (point 31).

The procedural practice of Belarus with regard to
considering cases concerning the recognition and en-
forcement of a foreign court decision was summarized
in the Decree of the Plenum of the Supreme Court of
the Republic Belarus, No. 18, “On the Application by
Courts of Legislation on the Recognition and Enforce-
ment of Decisions of Foreign Courts and Foreign Arbi-
tral Awards” of 23 December 2014 as amended (here-
inafter: Plenum Decree No. 18) . The most important
conclusions of the Plenum were as follows:

(1) respective norms of bilateral treaties or special
agreements must be applied when there are multila-
teral treaty provisions on recognition and enforcement
of foreign courts as well as bilateral treaties and special
agreements (point 4);

(2) when determining the court to whose jurisdiction
the authorization of an application concerning recognition
and enforcement of a foreign court decision is relegated,
the character of the dispute and the participants should
be taken into account. In particular, the recognition and
enforcement of decisions of foreign courts with regard to
disputes with the participation of juridical persons and in-
dividual entrepreneurs connected with economic activity
are settled by courts which consider economic cases. When

19 See: National Legal Internet Portal of the Republic Belarus,
10 January 2015, 6/1464; 5 October 2017, No. 6/1616.
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the debtor does not have a place of residence or location
on the territory of Belarus or property belonging to him,
the court has the right to return the application for recog-
nition and enforcement of the foreign court decision with-
out consideration (point 8);

(3) when considering an application, a Belarus court
is confined to establishing that the conditions of an in-
ternational treaty have been complied with. The Be-
larus court does not have the right to evaluate the le-
gality and basis of the foreign court decision. The List
of grounds for refusing to recognize and enforce fo-
reign court decisions has been established by Article 248
of the Code of Economic Procedure and international
treaties of Belarus. If the applicable international treaty
contains rules which differ from procedural legislation
as to grounds for refusing to recognize the foreign judi-
cial decision, the court should be guided by the List in
the international treaty (point 11);

(4) information concerning the timely and proper
delivery to the debtor of the summons to court is sub-
mitted by the person who applies for recognition and
enforcement of the foreign court decision or who ob-
jects to recognition. When necessary, the court consi-
dering the application or objection has the right to de-
mand and obtain additional evidence of timely and due
notification of the debtor. In discussing the question of
the timely delivery to the debtor of the summons in a
foreign court, it is necessary to verify whether he was in-
formed so that he had sufficient time to prepare for the
case as well as to appear in court (point 12);

(5) applications for recognition and enforcement of
foreign court decisions, and also objections against such
recognition, are considered in an open judicial session
with notification of the time and place of the judicial
examination to the debtor, and in instances provided by
legislation — also to the recoverer. Their failure to ap-
pear at the judicial session without justifiable reasons
is not an obstacle to consideration of the case. In the
course of the judicial examination, the court establishes
the presence or absence of grounds for a refusal to re-
cognize the foreign court decision, including hearings
of explanations of the debtor and investigation of the
documents submitted. The duty to submit evidence lies
with the debtor (point 15);

(6) a court shall render a reasoned ruling with regard
to the substance of the application or objection received
which satisfies the requirements of Articles 213 and 249
of the Code of Economic Procedure. The ruling on re-
cognition and enforcement may not change the content
of the foreign court decision (point 17).

Foreign Judicial Decisions Not Requiring Enforcement.
An innovation in Russian procedural law is the provi-
sion that foreign judicial decisions not requiring en-
forcement may be recognized. According to Article 245!
of the Code of Arbitrazh Procedure, decisions of foreign
courts not requiring enforcement are recognized in the
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Russian Federation if their recognition is provided for
by an international treaty of the Russian Federation or
by a federal law?’. Such decisions are recognized in the
Russian Federation without any further proceedings if
there are not objections on the part of an interested per-
son. The interested person within one month after the
decision of the foreign court became known to him may
declare objections relating to recognition of this deci-
sion in an arbitrazh court of a subject of the Russian
Federation at the location or place of residence of the
interested person or the location of the property thereof,
and if the interested person has not place of residence,
location, or property in the Russian Federation, at the
Arbitrazh Court of the City of Moscow. The application
of an interested person concerning objections against
a foreign judicial decision is filed in written form and
must be signed by the interested person or representa-
tive thereof (hereinafter: application). The said appli-
cation may be filed by filling in the form glaced on the
official Internet site of the arbitrazh court?'.

The application is considered within a period not
exceeding one month from the day of receipt thereof
in the arbitrazh court. When considering the applica-
tion, the arbitrazh court has the right to enlist to par-
ticipate in the case persons with respect to whose rights
and duties the decision of the foreign court was ren-
dered, with prolongation of the period for conside-
ration of this application. The failure of the said persons
to appear duly notified about the time and place of the
judicial session, and also of an interested person, does
not prevent consideration of the case. The arbitrazh
court will refuse to recognize the decision of the foreign

20 See: Fokin E.A., Shaikhutdinova A. 1. Tlocnenytonuii cyne6-
HBII KOHTPOJIb MHOCTPAHHBIX CYIEOHBIX PEILIEHU, He TPEOYIOIX
npuHyaurtenbHoro ucnoanenus [ Further Judicial Control of For-
eign Judicial Decisions Not Requiring Enforcement] // BectHuk
skoHoMuueckoro rnpasocynus P® [Herald of Economic Justice of
the Russian Federation], No. 10 (2020), pp. 4—16; Kostin A.A. K Bo-
MPOCY O MPU3HAHUU UHOCTPAHHBIX CYIEOHBIX PEIIEHUI 10 9KOHO-
MUYECKUM CIIOpaM, He TPEOYIOIIUX MPUHYAUTETbHOTO UCTTOJHEHUS
(Hay4HO-TIpaKTUYeCKUit KoMMeHTapuii K ctatbe 245.1. AITIK P®
[On the Question of Recognition of Foreign Judicial Decisions Re-
lating to Economic Disputes Not Requiring Enforcement (Scientific-
Practical Commentary to Article 245", the Code of Arbitrazh Proce-
dure of the Russian Federation] // XKypnan pocc. npasa [Journal of
Russian Law], No. 5 (2017), pp. 119—128; Kostin A.A. [lpusnanue
M MCTIOJIHEHNE MHOCTPAHHBIX CyNeOHBIX pellieHnii (MCTOpUsi BO-
rnpoca 1 coBpeMeHHbIe nepcrnekTusbl) [Recognition and Enforce-
ment of Foreign Judicial Decisions (History of Question and Con-
temporary Prospects)] // BecTHuk rpaxkmanckoro rnpoiecca [Herald
of Civil Procedure], No. 5 (2018), pp. 245—268.

2l To the application are attached: duly certified copy of the de-
cision of the foreign court objections against which are declared by
an interested person; power of attorney or other document duly cer-
tified and confirming the powers of the person who signed the ap-
plication to the arbitrazh court; a document confirming payment of
the state fee for filing of the application in the amount provided for
by the federal law for non-material statement of claim; and a certi-
fied translation of the said documents into the Russian language (Ar-
ticle 2451(7), Code of Arbitrazh Procedure).
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court on the grounds set out above and provided by Ar-
ticle 244(1(1-5),7) of the Code of Arbitrazh Procedure.
The ruling of the arbitrazh court in a case concerning
recognition of the decision of a foreign court not requi-
ring enforcement may be appealed by way of cassation
to the arbitrazh court of a district within one month
from the day of rendering the ruling (Article 2451, Code
of Arbitrazh Procedure).

The procedure for recognition and enforcement of
foreign judicial decisions apart from the Code of Arbi-
trazh Procedure and the Code of Economic Procedure is
consolidated in international treaties of Russia and Bela-
rus. The procedure for the recognition and enforcement
of foreign judicial decisions is set out in multilateral and
bilateral international treaties in addition to the proce-
dural legislation of the countries concerned. The Minsk
Convention, for example, contains Section III, “Recog-
nition and Enforcement of Decisions”zz, and there are
analogous provisions in the Kiev Agreement23 .

The term “decision” in international civil procedure
the Minsk Convention understands to be the decision of
“justice institutions” in civil and family cases, including
amicable agreements confirmed by a court in such cases
and notarial acts with respect to monetary obligations
(hereinafter: decisions). Decisions rendered by justice
institutions of each of the Contracting States and which
have entered into legal force and by their nature not re-
quiring enforcement are recognized on the territories of
other Contracting States without a special proceeding
provided that:

(1) justice institutions of the requested Contracting
State have not previously rendered a decision with re-
gard to this case which has entered into legal force;

(2) the case according to the Minsk Convention, or
in instances not provided by it but according to the le-
gislation of the Contracting State on whose territory the
decision should be recognized, is not relegated to the
exclusive jurisdiction of the justice institutions of that
Contracting State (Article 52, Minsk Convention).

22 See: Fgorov A.A. TIpU3HaHMe 1 UCTIOTHEHNE CYICOHBIX PeLLe-
HUit cTpaH — yyacTHUI MuHckoi KouBeHuu CHI™ [Recognition
and Enforcement of Judicial Decisions of States — participants of the
Minsk Convention of the CIS] // 3akoHo#aTebCTBO U SKOHOMUKA
[Legislation and Economics], No. 12 (1998), pp. 37, 38.

At present, multilateral agreements in the sphere of civil proce-
dure continue to operate within the Eurasian Economic Union, in-
cluding those concluded within the Commonwealth of Independent
States. So far no trend is in evidence to simplify proceedings for the
recognition and enforcement of foreign court decisions or to move
to an “open” model, which one might expect against the background
of Eurasian integration. See: Branovitskii K. L., Alenkina N.V. Ilpa-
BOBOI peKUM MPU3HAHUS U TIPUBEIEHUS B UCTTOJTHEHUE MHOCTPaH-
HBIX CyneOHBIX pelieHuii B EBpa3uiickoM 9KOHOMUYECKOM COIO-
3e [Legal Regime of the Recognition and Enforcement of Foreign
Judicial Decisions in the Eurasian Economic Union| // BectHuk
rpaxmanckoro npoiiecca [Herald of Civil Procedure], No. 6 (2018),
pp. 168—192.
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A petition to authorize enforcement of a foreign judi-
cial decision is filed in a competent court of the Con-
tracting State where the decision should be enforced. It
may also be filed in a court which rendered the decision
at first instance in the case. This court sends the petition
to a court competent to render the decision with regard
to the petition. There must be appended to the petition:

(a) the decision or attested copy thereof, and also an
official document concerning the fact that the decision
has entered into legal force and is subject to enforcement,
or that it is subject to enforcement before entry into legal
force if this does not follow from the decision itself;

(b) a document from which it follows that the pa-
rty against which the decision was rendered and did not
take part in the proceedings was duly and timely sum-
moned to court, and in the event of lacking procedural
dispositive legal capacity, was duly represented;

(c) the document confirming partial enforcement of
the decision at the moment of sending thereof;

(d) the document confirming agreement of the pa-
rties in cases of contractual jurisdiction.

A petition to authorize enforcement of a foreign judi-
cial decision and the appended documents must be ac-
companied by an attested translation into the language
of the requested Contracting State or into the Russian
language (Article 53, Minsk Convention). Petitions
concerning the recognition and authorization for en-
forcement are considered by courts of the Contracting
State on whose territory the enforcement is to be under-
taken. The court considering the petition to recognize
and authorize enforcement of a foreign judicial decision
is limited to establishing that the conditions provided by
the Minsk Convention have been complied with. If the
conditions have been observed, the court renders a de-
cision to enforce?*.

The procedure for enforcement is determined by the
legislation of the Contracting State on whose territory
enforcement should be undertaken (Article 54, Minsk

2 The Supreme Court of the Russian Federation in a Ruling of
4 October 2011, Re: Case No. 13-T'11-12, pointed out that in ac-
cordance with Articles 53 and 54 of the Minsk Convention a court
considering a petition to recognize and authorize enforcement of a
foreign judicial decision is confined to establishing that the condi-
tions provided by the Minsk Convention have been complied with.
In the event of compliance with the conditions, the court renders a
decision for enforcement of the decision of the foreign court. Such
judicial practice was formed long ago and is stable: for example, the
Novosibirsk Regional Court in a cassational ruling of 7 August 2018
Re: Case No. 33-7749/2018, pointed out that Article 54(2) of the
Minsk Convention established as the following: a court considering
a petition concerning the recognition and authorization of enforce-
ment of a decision is confined to the establishment that the condi-
tions provided by the present Minsk Convention have been observed.
If the conditions have been observed, the court renders a decision
concerning enforcement of the foreign judicial decision. Available
on “ConsultantPlus”.
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Convemion)25 . Refusal to recognize or authorize the
enforcement of a foreign judicial decision may occur if:

(a) in accordance with legislation of the Contrac-
ting State on whose territory the foreign judicial deci-
sion was rendered, it has not entered into legal force and
is not subject to enforcement, except for instances when
the decision is subject to enforcement before entry into
legal force;

(b) the defendant did not take part in the procee-
dings because he or an empowered person was not duly
and timely summoned to court’;

(c) with regard to a case between the same parties, on
the same subject-matter, and on the same grounds on
the territory of the Contracting State where the decision
should be recognized and enforced, a decision already
rendered which has entered into legal force or has been
recognized by a judicial decision of a third State, or if
proceedings with regard to the case were previously in-
stituted by an justice institution of this Contracting State;

(d) according to the Minsk Convention and also in
instances not provided by it, according to legislation of
the Contracting State on whose territory the decision
was recognized and enforced, the case is relegated to the
exclusive jurisdiction of its institution;

(e) the document confirming the agreement of the
parties to the case to contractual jurisdiction is absent;

(f) the limitation period for enforcement provi-
ded by legislation of the Contracting State whose court
enforces the decision has expired (Article 55, Minsk
Convention).

Under the Kiev Agreement (Article 7), the parties
assumed the obligation to reciprocally recognize and
enforce decisions of competent courts which have en-
tered into legal force. The Kiev Agreement refers to
“decisions rendered by competent courts of one Con-
tracting State — Party to the Commonwealth of Inde-
pendent States subject to enforcement on the territo-
ry of other Contracting States — Parties to the Com-
monwealth of Independent States”. This formulation
means that the Kiev Agreement does not provide for
a judicial proceeding concerning the authorization of

25 The norm means that if enforcement is authorized in Russia or
Belarus, the provisions of Chapter 31 (the Code of Arbitrazh Proce-
dure) or Chapter 28 (the Code of Economic Procedure) shall apply.

26 The Arbitrazh Court of Moscow District in a Decree of 12 Oc-
tober 2017, Re: Case No. A40-11868/2017, noted that by virtue of Ar-
ticle 53(2) (b) of the Minsk Convention a document shall be attached
to a petition to authorize enforcement of a decision from which it
follows that the party against which the decision was rendered did
not take part in the proceedings, was duly and timely summoned to
court, and in the event of lack of procedural dispositive legal capacity
was duly represented. Proceeding from a literal interpretation of the
Minsk Convention, the court of first instance in this case concluded
that Article 53(2)(b) of the Minsk Convention imperatively indicated
the need to provide an autonomous document concerning due noti-
fication. Available on “ConsultantPlus”.
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enforcement. In this connection a petition to enforce
the decision by an interested party may not be regarded
as a petition for authorization of enforcement.

Therefore, among the documents to be appended to
a petition (duly attested copy of the decision concer-
ning whose enforcement the petition was initiated; of-
ficial document that the decision has entered into legal
force if this is not evident from the text of the decision
itself; evidence of notification of the other party about
the proceedings) also is a writ of execution (Article 8)27.
The Kiev Agreement merely provides for a judicial pro-
ceeding with regard to a refusal to enforce a decision at
the request of the party against whom it was rendered
and consolidates the list of evidence which must be sub-
mitted to the competent court at the place where en-
forcement is requested. Among such evidence is:

(a) a court of the requested State has previously ren-
dered a decision with regard to a case between the same
parties, on the same subject-matter, and on the same
grounds and it has entered into legal force;

(b) there is a recognized decision of a competent
court of a third State which is or is not a member of
the Commonwealth of Independent States concerning
a dispute between the same parties, the same subject-
matter, and on the same grounds;

(c) the dispute was resolved by a court which did not
have jurisdiction®;

(d) the other party was not notified about the
proceedings~’;

7 According to point 1 of the Information Letter of the Supreme
Arbitrazh Court No. 96, in the event of the consideration by a Rus-
sian arbitrazh court of an application submitted by a recoverer for
enforcement of a court decision rendered on the territory of a Con-
tracting State — Party to the Kiev Agreement, in Russia — in the ab-
sence of an execution document mentioned in Article 8 of the Kiev
Agreement, the court of first instance should leave the application
without movement and establish a period during which the applicant
should submit the execution document. In the event of his failure to
submit within the established period, the court should return the ap-
plication to the recoverer on the basis of Article 128(4) of the Code
of Arbitrazh Procedure.

28 The Arbitrazh Court of Moscow District in a Decree of
10 May 2018, Re: case No. A40-59275/2017, pointed out that the
participation of a foreign person in a judicial examination and the
absence of objections on his part relating to the competence of the
arbitrazh court of the Russian Federation before the first application
regarding the substance of the dispute confirms by his will conside-
ration of the dispute by the said court. Consequently, a foreign per-
son loses the right to refer to the absence of competence of the par-
ticular court (the rule of loss of the right to object) thereafter. Avail-
able on “ConsultantPlus”.

2 An Advisory Opinion of the Economic Court of the Common-
wealth of Independent States, No. 01—1/4—13, of 26 April 2014, said
that, in the opinion of the Court, in the context of this norm “noti-
fied about the proceedings” should be understood as actions direc-
ted towards informing (or notifying) a party about the judicial pro-
ceeding. Such actions within the framework of the Kiev Agreement
are undertaken by competent courts and other agencies of Contrac-
ting States at the stage of considering the case in essence, including
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(e) the three-year limitation period for submitting
the decision for enforcement has expired (Article 9,
Kiev Agreement).

The Kiev Agreement thus does not provide for a
mandatory judicial proceeding with regard to the re-
cognition and enforcement of a foreign judicial deci-
sion rendered by a competent court of a Contracting
State, which means recognition and enforcement with-
out a judicial proceeding30. In this context, a petition
by a recoverer to enforce a judicial decision is equal to
an application to institute an execution proceeding3 !
It should be noted that the Kiev Agreement provides
for the possibility of executing judicial decisions not
only by bailiffs, but also by other agencies designated
by a court or by legislation of the place of enforcement.
These agencies may be credit institutions possessing
certain powers with respect to the property of the de-
fendant against which execution may be levied by deci-
sion of a court.

The question naturally arises as to the correlation of
the Minsk Convention and the Kiev Agreement. Both
treaties regulate the recognition and enforcement of fo-
reign judicial decisions on the territories of the CIS. In
the view of T.N.°Neshataeva, the Minsk Convention

within the framework of mutual rendering of legal assistance. The
burden of proof of improper notification lies on the party objecting
to enforcement of the decision. However, the party petitioning for
enforcement of the decision also by virtue of Article 8 of the Kiev
Agreement is obliged to append evidence of proper notification of
the other party concerning the proceedings to the petition for en-
forcement of the judicial decision (available online). The Arbitrazh
Court of Moscow District in a Decree of 12 March 2020, Re: Case
No. A40—165305/2018, noted that according to article 9 of the Kiev
Agreement, enforcement of a decision of a competent court of a State
party of the CIS may be refused at the request of the party against
whom it is directed, only if it provides evidence to the competent
court at the place where enforcement is sought that it was not noti-
fied of the process. Available on “ConsultantPlus”.

39 A Decree of the Federal Arbitrazh Court of the Northwestern
District of 12 May 1997, No. A56-15024/96 emphasized that in ac-
cordance with Article 7 of the Kiev Agreement, Contracting States —
Parties to the said Agreement mutually recognize and enforce deci-
sions of competent courts which have entered into legal force. De-
cisions rendered by competent courts of one Contracting State are
subject to enforcement on the territory of other Contracting States.
Norms regulating the procedure for petitioning for recognition and
enforcement of decisions of competent courts of one Contracting
State in the courts of another Contracting State of the Kiev Agree-
ment do not exist. Available on “ConsultantPlus”.

31 1t should be noted that by a Decision of the Economic Court
of the CIS, No. 1-1/1-16, “On Interpretation of Article 8 of the
Agreement on the Procedure for the Settlement of Disputes Con-
nected with the Effectuation of Economic Activity of 20 March 1992
in the Part of Recognition and Enforcement of Judicial Acts of Fo-
reign States Adopted with Regard to Cases of an Order Proceeding”,
of 17 June 2016, judicial acts of Contracting States of the Kiev Agree-
ment adopted with regard to the results of the consideration by way of
an order proceeding (proceedings in cases concerning the rendering
of an order for recovery) are not subject to recognition and enforce-
ment within the framework of Article 8 of the said Agreement (avai-
lable online).
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does not extend to the enforcement of decisions of
economic or arbitrazh courts with regard to disputes
connected with undertaking economic activity3 2. She
came to that conclusion on the basis of Article 82 of the
Minsk Convention, which provides that it does not con-
cern provisions of other international treaties to which
the Contracting States are parties. The Kiev Agreement
is such an international treaty, being of a special charac-
ter and regulating the settlement of only economic cases
(cases arising from contractual and other civil-law rela-
tions between economic subjects or from their relations
with State and other agencies) (Article l)33 . It should be
emphasized once more, however, that reference here is
made to decisions rendered or subject to enforcement
on the territories of Georgia or Moldova, which are not
parties to the Kiev Agreement, and in this event the
Minsk Convention is applicable.

The same approach can be used in determining the
correlation of the Kiev Agreement and the Moscow
Agreement concluded between Russia and Belarus on
17 January 2001 on the Procedure for the Reciprocal
Enforcement of Judicial Acts of Arbitrazh Courts of
the Russian Federation and Economic Courts of the
Republic Belarus>* (hereinafter: Moscow Agreement).

32 See: Neshataeva T.N. O MPU3HAHUM U UCIIOJIHEHUU pelle-
HUI 1O XO3SIUCTBEHHBIM CIIOPaM CY/IOB TOCYIapCTB — YYACTHUKOB
CHT Ha tepputopun Poccuiickoit denepanuu [On the Recogni-
tion and Enforcement of Decisions Relating to Economic Disputes
of Courts of States-Participants to the Commonwealth of Indepen-
dent States on the Territory of the Russian Federation] // XKypnan
MeXIyHap. yacTHoro mpasa [Journal of Private International Law],
No. 2 (1997), p. 9.

33 One should have in view that the Kiev Agreement regulates the
recognition and enforcement of decisions only of courts having juris-
diction; that is, courts whose jurisdiction with regard to the settle-
ment of a dispute in substance meets the criteria of Article 4 of the
Agreement. Thus, a court considering a dispute in substance and ren-
dering a decision subject to enforcement which is beyond the limits
of its jurisdiction should possess dual jurisdiction: first, be competent
according to procedural norms of its own national legislation, and
second, be competent according to the requirements of Article 4 of
the Kiev Agreement.

34 See: BrowteTeHb MEXTyHapOomHbIX noroBopos |Bulletin of
International Treaties], No. 3 (2003), pp. 65—67. The Agreement
entered into force on 29 July 2002. The Agreement is analyzed in,
Muranov A. 1. HoBblit mopsimoK B3aMMHOTO UCIIOJTHEHUsI aKTOB ap-
OuTpaxkHbBIX cynoB Poccuu 1 xo3s1iicTBeHHBIX cynoB benopyccun.
Cornamenue ot 17 ssuBaps 2001 r.: 3HaueHne U MpooaeMbl [New
Procedure for Reciprocal Enforcement of Acts of Arbitrazh Courts
of Russia and Economic Courts of Belorussia. Agreement of 17 Janu-
ary 2001: Significance and Problems] // MoCKOBCKMIi 3KypHal MeX-
nyHap. paBa [ Moscow Journal of International Law], No. 4 (2002),
pp. 180—198; see also: Dolgachev N.G., Sinyova N.A. Ponb Mmexmy-
HapOIHBIX JOTOBOPOB B CUCTeMe TIPU3HAHUS U TIPUBEICHUS B MC-
MOJHEHWEe MHOCTPAHHBIX CYIeOHBIX aKTOB Ha ITpUMepe coralie-
Hus mexny Poccuiickoit @eneparueir u Pecriyonukoii benapych
0 TIOPSIIKE B3aMMHOTO MCTIOJIHEHUSI CYIeOHBIX aKTOB apOUTpax-
HbIX cynoB Poccuiickoit Deaepaliny U X03s1iCTBEHHBIX Cya10B Pe-
cryonuku benapycb ot 17 ssuBapst 2001 1. [The Role of International
Treaties in the System of Recognition and Enforcement of Foreign
Judicial Acts on the Example of the Agreement between the Russian
Federation and the Republic of Belarus on the Procedure of Mutual
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The provisions of the Moscow Agreement operate as lex
specialis with respect to the Minsk Convention and the
Kiev Agreement. It follows that judicial acts of compe-
tent courts of Russia and Belarus do not require a spe-
cial procedure for recognition and are enforced in the
same procedure as judicial acts of their own domestic
courts on the basis of documents of execution issued
by the courts which adopted the decision™. Competent
courts are understood to be arbitrazh courts of the Rus-
sian Federation and courts of general jurisdiction con-
sidering economic cases of the Republic Belarus, the
competence of which corresponds to the requirements
of the Kiev Agreement (Article 4) and of the Moscow
Agreement (Article 1).

It should be noted that, in elaboration of the Kiev
Agreement and Minsk Convention, another treaty was
concluded and it was especially devoted to the recog-
nition and enforcement of judicial decisions with re-
gard to economic disputes on the territory of the Com-
monwealth: the Moscow Agreement of the CIS on the
Procedure for the Mutual Enforcement of Decisions
of Arbitrazh and Economic Courts on the Territo-
ries of States — Participants of the Commonwealth, of
6 March 199836 (hereinafter: Moscow Agreement of the
CIS). The Moscow Agreement of the CIS basically ex-
cludes a judicial proceeding with regard to a case con-
cerning authorization of enforcement of a foreign judi-
cial decision, which means that such a decision will be
enforced equally with decisions of own courts by way
of an execution proceeding in accordance with national
legislation. The decision of a competent court of one
Contracting State that has entered into legal force is en-
forced on the territory of another Contracting State in
an uncontested proceeding (Article 3, Moscow Agree-
ment of the CIS)™.

Enforcement of Judicial Acts of Arbitrazh Courts of the Russian Fe-
deration and Economic Courts of the Republic of Belarus of 17 Janu-
ary 2001] // I1paBo 1 npo6sieMbl GYHKIIMOHUPOBAHUSI COBPEMEH-
Horo rocynapctsa: ¢6. marepuaioB XXVII MexayHap. Hayu.-TpakT.
koH®. Anpo6anus [Law and the Problems of Functioning of a Con-
temporary State. Collection of Materials of the XXVII International
Scientific-Practice Conference. Approbation]|, (2017), pp. 66—69.

35 Plenum Decree No. 18 emphasized that courts need to take
into account that in accordance with the Moscow Agreement, judi-
cial acts of competent courts of the parties do not need a special
procedure for recognition and are enforced in the same procedure as
judicial acts of courts of their own State on the basis of documents of
execution of courts which adopted the decision (point 6).

36 See: The Moscow Agreement of the CIS entered into force
on 9 January 2001. Neither Russia, nor Belarus has acceded to it.
NudopmaumonHsiit BectHUK CoBeTa riaB rocyaapctB u CoBera
raB npasuteabcTB CHIT «ConpyxectBo» [Information Herald of
the Council of the Heads of States and the Council of the Heads of
Governments of the CIS “The Commonwealth”].

e Contracting States of a bilateral international treaty on mu-
tual assistance are also parties to a multilateral treaty on mutual legal
assistance, the court when considering a case to recognize and en-
force the decision of a foreign court will apply the bilateral treaty, and
with respect to legal relations not regulated by it — the multilateral
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In conclusion, we would like to stress again that in
Russia and Belarus, three regimes operate and interact
with regard to the recognition and enforcement of fo-
reign judicial decisions: first, within the framework of
bilateral treaties — as a rule, treaties on legal assistance
with regard to civil, family, and criminal cases (Moscow
Agreement); second, multilateral treaties (Kiev Agree-
ment and Minsk Convention), applied to proceeding
on cases with participation of natural and juridical per-
sons from the States — members of the CIS or Georgia
and Moldova; and third, the national legislation of each
State (Code of Arbitrazh Procedure and Code of Eco-
nomic Procedure), applied to proceeding on cases with
participation of natural and juridical persons from the
third States.
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