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Annomauusa. Hactostimasi cTaThsl OCBSIIEHA OMHOMY U3 HaOO0JIee MHTePECHBIX aCIIEKTOB MEXIyHAPOIHO-

IO IPaXIaHCKOTO Tpolecca — MPOM3BOACTBY IO AeJaM € yYacTUeM MHOCTPAHHBIX JIMIL. ABTOPbI CKOHIIEH-
TPUPOBAJIM CBOE BHUMaHKUE Ha CPABHUTEJIbHOM aHAJIM3€ POCCUNCKOTO U OET0OPYCCKOTo 3aKOHOIATENbCTBA,
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Kacalolerocsi peryJmpoBaHus MEXIyHaAPOIHBIX IIPOIIECCYaTbHBIX OTHOIIEHUM. CTaThsl BKJIIOYAET ABE YACTH:
B IIEPBOIf — paccMaTpUBAIOTCSI BOMIPOCHI MEXIYHAPOIHOM IOPUCAUKIIMUA POCCUMCKUX apOUTPaKHBIX CYIOB
1 BEJIOPYCCKUX SKOHOMMUYECKMX CYI0B IO pa3pellieHUI0 MEXAYHAPOIHBIX KOMMEPUYECKUX CITOPOB; BO BTOPOIt
YaCTH UCCIIEAYIOTCS BOMTPOCHI TPU3HAHUS U TIPUHYIUTETHLHOTO UCITOTHEHUSI THOCTPAHHBIX CyIeOHbBIX pele-
HUI TT0 KOMMepYeCKHMM cItopaM Ha Tepputopun Poccun u benapycu. ABTOpPBI e TaTbHO U3YYMIIN IIUPOKUIA
KPYT MPaBOBBIX MICTOYHUKOB, BKJII0Yasl HAIIMOHATbHOE 3aKOHOMATEILCTBO M MEXIYHAPOIHbIE JOTOBOPHI pe-
TMOHAJLHOTO XapakTepa, ISl TOrO YTOObI BBISIBUThH CXOMHbBIE YePThI U PA3IMUUS B POCCUIICKOM U Gestopyc-
CKOM TIPOIIeCCyaJbHOM TpaBe MPUMEHHUTEIbHO K MTPOU3BOACTBY 110 JIeIaM ¢ y9acTUeM MHOCTPAHHBIX JINII.

Karouesvte crosa: MexxyHapoaHOe MpolieccyalbHOE MTPaBoO, MEXIYHAPOIHbBIN IPaskKIaHCKU TIpoliece, MEeXIyHa-
pomHas cynedHasi IOpUCAUKIIMS, THOCTPaHHBIE JIU1IA, MEXIYHAPOIHbIE KOMMEPUECKHE CTIOPHI.

Ilumuposanue: Butler, W.E., Erpyleva, N. Yu. (2021). Proceeding on cases with the participation of foreign persons
in International Procedure Law of Russia and Belarus // Gosudarstvo i pravo=State and Law, No. 10, pp. 173—185.

Hacrosiiiast ctaTbst TOATOTOBJIEHA TIPU TTOIIEPKKE MPABOBOI MH(MOPMAIIMOHHO-CIIPaBOYHOM cucTeMbl « KoH-
cynsranTllmoc». Bee mexkmyHapomnHbie noroBopsl Poccuiickoit deneparui, HOpMaTUBHBIE TTPABOBbIE aKThI

U cynebHas npaxktuka rnpusoadrcs no gaHHbIM CI1C «Koncynsrantllmocs.

With the dissolution of the former Soviet Union in
December 1991 and transformation of the union re-
publics into Independent States no longer bound by
the Treaty of the Union of 30 December 1922, the
Russian Federation operates as the “legal continuer”
of the former Soviet Union and the other eleven sove-
reign States as each a “legal successor” of the Soviet
Union. This policy of legal-continuer / legal successor
avoided a legal vacuum with respect to treaty obliga-
tions of the former Soviet Union, and measures were
taken to balance the domestic legislation of each for-
mer union republic with all-union legislation that was
consistent with the new legal order, not repealed, and
not contrary to old and new legislation whose exis-
tence and operation were necessary under post-Soviet
conditions.

Other immediate responses included the negotia-
tion of new treaties which would address the need for
close harmonization of legal regimes that previously
had been unified and the creation of regional organi-
zations that pursued cooperation and, in some cases,
elements of integration. Two leading organizations are
the Commonwealth of Independent States (herein-
after: CIS)1 and the Eurasian Economic Union

! See: Gadzhiev G.B. ITpaBoBbIe acniekTsl co3nanus Coapyxe-
ctBa He3zaBucumbix Tocynapcer [Legal Aspects of the Creation of
the Commonwealth of Independent States] // MicTopust rocynapcTBa
u nipaBa [History of State and Law], No. 1 (2016), pp. 62—64; Skrya-
bina K.A. Ilepcnextussl pa3utusi ConpyxectBa HezaBucumbix ['o-
cynapctB |Perspectives of Development of the Commonwealth of
Independent States] // Nauka.me, No. 3 (2020), p. 5; Slizovsky D.E.
K Bompocy 06 akTyaibHBIX TpoOIeMax U MepCcreKTUBax pa3BUTUSI
ConpyxectBa HezaBucumbix ['ocynapcts [On the Issue of the Topi-
cal Problems and Perspectives of Development of the Common-
wealth of Independent States| // PernonanbHoe U1 MyHULIMTIATBHOE
yIIpaBJeHHUE: BOIIPOCH MTOJUTUKN, 3KOHOMUKM U mpaBa [Regional
and Municipal Governance: Political, Economic and Legal Issues],
No. 4 (18) (2019), pp. 35—42.

(EAEU)2, which has replaced the Eurasian Economic
Community (EurAsEC)3 . Economic integration is be-

2 See: Dikhtiar A. 1. B3auMopeiicTBue NMpaBOBBIX CUCTEM
rocynapcts — 4jieHoB EBpa3uiickoro 3KOHOMHYECKOro COlo-
3a: TeopeTndeckue acrnekThl [Interaction of Legal Systems of
the States — Members of the Eurasian Economic Union: The-
oretical Aspects] // CoBpemeHHoe o61ectBo u npaso [Con-
temporary Society and Law], No. 1 (44) (2020), pp. 72—81;
Elistratova V. V. ®opMupoBaHue npaBoBOil cucteMbl EBpa-
3UMCKOTO 9KOHOMMYECKOTO coto3a [Forming of the Legal Sys-
tem of the Eurasian Economic Union]| // Becthuk CI'IOA
[Herald of Saratov State Legal Academy], No. 1 (2017),
pp. 46—351; Kapustin A. Ya. TlpaBo EBpasuiicKoro sKOHOMU-
YeCKOro co003a: MOAXOIbl K KOHIENTYyaJbHOMY OCMBICIE-
Huwo [The Law of the Eurasian Economic Union: Approach-
es to Theoretical Conceptualization| // CoBpeMeHHBIii I0pUCT
[Contemporary Lawyer|, No. 1 (2015); Volova L.I. CoBep-
IIeHCTBOBaHUE MpaBa EBpa3uiickoro 3KOHOMUYECKOTO COIO-
3a B yCJIOBMSIX HOBBIX BbI30BOB M yrpo3 [Improvement of the
Law of the Eurasian Economic Union under New Challenges and
Threats] // CeBepo-Kaska3zckuii opua. BectHuk [Northern Cau-
casus Legal Herald], No. 1 (2017), pp. 24—31.

3 See: Boklan D.S. EBpasuiickuii sxoHOMUYecKuii coro3 u Bee-
MMpHasi TOProBasi OpraHu3alus: COOTHOIIEHWE MPaBOBbIX pe-
xkumoB | Eurasian Economic Union and World Trade Organiza-
tion: Correlation of Legal Regimes] // [IpaBo. XKypnan BIID
[Law. Journal of the Higher School of Economics], No. 2 (2017),
pp. 223-236; Kakitelashvili M. M. Tpu rona EADC: nepcrnekTuBbl
nanbHeitmeit nnterpanuu [ Three Years of the EAES: Prospects of
Further Integration] // 3akonbl Poccuu: omnbIT, aHaIM3, TPaKTH-
ka [Laws of Russia: Experience, Analysis, Practice], No. 5 (2018);
Mikaelian 1.A. HekoTopble BOIIPOCHI YJIEHCTBA TocynapcTB B EB-
pa3uiickoM 3KOHOMUYECKOM COto3e U MpaBo BecemupHoit Topro-
Boii opranu3auuu [Some Questions of Membership of States in
the Eurasian Economic Union and Law of the World Trade Orga-
nization| // MexnyHap. XypHajl TyMaHUTapHBIX U €CTECTBEHHBIX
Hayk [International Journal of the Humanities and Natural Scienc-
es], I1, No. 3 (2017), pp. 202—206; Moiseev E.G. (ed.) MexnyHa-
POIIHO-TIPABOBbIE OCHOBBI CO3AaHus U (pyHKLIMOHUpPOBaHUs EB-
pa3uiickoro 3KOHOMHUYECKoro coto3a [International-Legal Foun-
dations of the Creation and Functioning of the Eurasian Economic
Union]. M., 2017; Sokolova N.A. EBpa3uiickuii 5JKOHOMUYECKUI
COI03: IpaBoBas mpupoaa u npupoaa npasa [Eurasian Economic
Union: Legal Nature and Nature of Law] // Lex russica, No. 11
(2017), pp. 47-57.
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ing pursued within the EAEU by the Customs Union
and the Single Economic Space4. The EAEU is de-
veloping its own community law more assertively and
positively than did its predecessor incarnation”.

None of the regional organizations contain all
the post-Soviet republics (the Baltic republics being
outside the region for these purposes in any event).
Nonetheless, all the Independent States are in close
geographical proximity to one another, share a com-
mon Russian and Soviet legal heritage in addition to
their local histories and experiences, use a common
legal language, if not exclusively at least in part (Rus-
sian), and in many respects a common legal mentali-
ty. In addition to local community formation, these
States confront the challenge of adapting their struc-
tures and harmonizing their legal regulation and legal
concepts with larger communities — the World Trade
Organization, European Union, Council of Europe,
Organization for Economic Cooperation and Deve-
lopment, among others. There is, moreover, advanced
integration project: the Union State of Russia and

4 See: Drozdova S.A. TaMOXeHHBIH c0103 1 EXMHOE S5KOHOMH-
YecKoe MPOCTPaHCTBO — OCHOBa ¢hopmupoBaHus EBpasuiickoro
sKoHOMHUYecKoro coto3a [The Customs Union and the Common
Economic Space are the basis for the formation of the Eurasian
Economic Union] // TamoxenHoe neno [Customs Affairs], No. 4
(2014), pp. 12—15; Khalipov S.V. CucremMa TaMOXEHHOTO MpaBa
u cTpykrypa TaMmoxeHHOTO Kojekca EBpa3uiickoro skoHoMuue-
ckoro coto3a [The System of Customs Law and the Structure of the
Customs Code of the Eurasian Economic Union] // Pocc. 3koHO-
muueckuit BecTHUK [Russian Economic Bulletin], No. 1 (2018),
pp. 91-98; Kulikova N.I., Plotnikov A. Yu. TaMOXeHHBII COI03 KaK
dopMa PKOHOMUYECKON MHTETpAlMU: IOPUANIECKUE aCTIEKThI
npaktuku EADC [The Customs Union as a Form of Economic In-
tegration: Legal Aspect of the EAEU Practices] // CtpaxoBoe mipa-
Bo [Insurance Law], No. 1 (82) (2019), pp. 27—31; Mokrov G.G. EB-
pasuiickuii 5KOHOMUUYECKUit coto3. EnnHoe TaMokeHHOe peryin-
poBanue [The Eurasian Economic Union. The Uniform Customs
Regulation]. M., 2020; Sa/min’sh R. Yu. TamoXeHHO-TIpaBOBOE pe-
rynupoBaHue B TamoxkeHHOM coto3e EBpa3uiickoro sKoHOMMYe-
ckoro coto3a [Customs Law Regulation in the Customs Union of
the Eurasian Economic Union] // OteyecTBeHHast IOPUCTIPYICHIIS
[Fatherland Jurisprudence], No. 3 (2017), pp. 11—13.

3 See: Boklan D. S., Lifshits I. M. [leiicTBue TPUHIIUIIA BEPXO-
BEHCTBa IpaBa B EBpasuiickoM sKOHOMMUYECKOM cotode [Opera-
tion of the Principle of Supremacy of Law in the Eurasian Econom-
ic Union] // MexnyHap. npaBo [International Law], No. 2 (2016),
pp. 1—13; Branovitskii K. L. TenneHumy pa3BUTHsI €BPOIIEHCKOTO TIPO-
11ecca Ha COBPEMEHHOM 3Tarie ¥ MepCIIeKTUBBI COMXKEHUST Ha eBpa-
3uiickoM rpoctpaHcTBe | Developmental Trends of the European Pro-
cess at the Contemporary Stage and Prospects for Coming Together in
European Space] // BectHuk rpaxnanckoro nporiecca [Herald of Civil
Procedure], No. 3 (2017), pp. 204—220; Bublik V.A., Semyakin M.N.,
Gubareva A.V. MonepHu3a1st TPaBOBOIO MPOCTPaHCTBA cTpaH EBpa-
3UICKOTO 3KOHOMMYECKoro coro3a | Modernization of the Legal Space
of the States of the Eurasian Economic Union] // MexnyHap. my6any-
Hoe U yacTHoe TpaBo [International Public and Private Law], No. 4
(2020), pp. 36—39; Fedortsov A.A. IHTerpalliOHHOE U HALIMOHATIBHOE
npaBocynue B EBpasuiickoM skoHOMU4ecKoM cotose | Integration and
National Justice in the Eurasian Economic Union] // 2KypHan 3apy-
OEKHOTO 3aKOHOIATEIbCTBA U CPABHUTEILHOTO MpaBoBeneHus [Jour-
nal of Foreign Legislation and Comparative Jurisprudence], No. 1
(2017), pp. 36—39.
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Belarus was founded in 1999. It is the case, in our
view, that post-Soviet legal space remains a “labo-
ratory of comparative law”, but that laboratory has
become more sophisticated, more complex, more re-
fined, and, in its own way, more challenging for the
parties involved®.

In this article we examine certain aspects of inter-
national civil procedure of Russia and Belarus: pro-
ceedings with the participation of foreign natural and
juridical persons or stateless persons with particular
reference to international commercial disputes. The
countries concerned have experienced mutual repatria-
tions and migrations from one another during the past
nearly three decades, foreign investment from within
and outside the post-Soviet countries, expanded tou-
rism, and the development in general of international
civil procedure law as the important branch of private
international law influenced by a variety of sources’. At
present both Russia and Belarus participate in two in-
terstate associations: the CIS and the EAEU.

Jurisdiction of Russian Arbitrazh Courts and Be-
larus Economic Courts in cases with Participation of
Foreign Persons

The jurisdiction of Russian arbitrazh courts in cases
with the participation of foreign juridical persons and
individual entrepreneurs is determined by Russian
procedural legislation: the Code of Arbitrazh Proce-
dure of the Russian Federation (hereinafter: Code of
Arbitrazh Procedure) adopted in 2002, as amended
to date®. The Russian arbitrazh courts are an integral
part of the Russian judicial system and operate side by
side with federal courts of general jurisdiction.

® See: Butler W.E. “Law Reform in the CIS”, Sudebnik, I (1996),
pp. 9—32. These observations were expanded in: Butler W.E. EBpa-
3UIACKOE I0PUINIECKOE TPOCTPAHCTBO — JIA0OPATOPHSI CPABHUTEIb-
Horo npaBoBeneHusi | Eurasian Legal Space — Laboratory of Com-
parative Law| // EBpasuiickmii topu. XypHan | Eurasian Legal Jour-
nal], No. 7 (2011), pp. 6—9.

7 See: Yablochkov T. M. Kypc MexnyHapomaHOro rpakaiaHcKOToO
npoueccyaiabHoro npasa [Course of International Civil Procedure
Law]. Yaroslavl, 1909; Get’'man-Paviova 1.V., Kasatkina A.S., Fila-
tova M.A. MexnyHapOmIHBI TpaXkIaHCKHI mpoliecc: yueo. [Inter-
national Civil Procedure: textbook]. M., 2020 (Cep. «Briciiee obpa-
3oBaHue») [The Higher Education Series|; Beaumont P., Danov N.,
Trimmings K., Yuksel B. (eds.) Cross-Border Litigation in Europe
(Studies in Private International Law Series). Hart Publishing, 2017,
Born G.B., Routledge P.B. International Civil Litigation in the United
States Courts (Aspen Casebook Series). Wolters Kluwer, 2018; Cal-
ster G. van European Private International Law: Commercial Liti-
gation in the EU. Hart Publishing, 2021; Fentiman R. International
Commercial Litigation. Oxford, 2015; Hartley T. International Com-
mercial Litigation: Text, Cases and Materials on Private Internation-
al Law. Cambridge, 2020; Lazic V., Stuij S. (eds.) International Dis-
pute Resolution: Selected Issues in International Litigation and Ar-
bitration (Short Studies in Private International Law Series). T.M.C.
Asser Press, 2018; Steinitz M. The Case for an International Court of
Civil Justice. Cambridge, 2018.

8 See: Comp. (2002), No. 30, item 3012, as of § December 2020.
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The jurisdiction of Belarus courts which consider
economic cases with the participation of foreign juridi-
cal persons and entrepreneurs has been determined
in the Code of Economic Procedure of the Repub-
lic Belarus’ (hereinafter: Code of Economic Proce-
dure), a wholly renewed version of which was adop-
ted on 6 August 2004 and entered into force from
1 January 2005, as amended to date'’. Belarus courts
of general jurisdiction administering justice in civil,
criminal, and administrative proceedings and pro-
ceedings in economic cases are an integral part of
the judicial system of Belarus together with the Con-
stitutional Court of the Republic Belarus, Supreme
Court of the Republic Belarus, regional (Minsk City
Court) court, and economic court of the region (City
of Minsk) " The system of courts of general juris-
diction is structured on the principle of territoriali-
ty and specialization. The formation of extraordinary
courts is prohibited. Thus, international commercial
disputes with the participation of foreign persons are
considered by courts of general jurisdiction in Belarus
by way of a court proceeding for economic cases. In
the Code of Economic Procedure, they are named as
courts considering economic cases, which in the in-
terests of brevity herein are called economic courts.

Section V “Proceeding with Regard to Cases with
Participation of Foreign Persons”, Code of Arbitrazh
Procedure and Chapter 27 “Proceedings with Regard
the Consideration of Economic Disputes and Other
Cases with the Participation of Foreign Persons”, Code
of Economic Procedure determine the jurisdiction of
Russian arbitrazh courts and Belarus economic courts
with regard to international commercial disputeslz.

Pursuant to Article 254, Code of Arbitrazh Proce-
dure and Article 242, Code of Economic Procedure,

9 See: National Register of Legal Acts of the Republic Belarus
(2004), No. 138, 139.

10 As of 6 January 2021.

T See: Article 5, Code of the Republic Belarus “On Court Orga-
nization and the Status of Judges” of 29 June 2006, as of 10 Decem-
ber 2020. National Register of Legal Acts of the Republic Belarus
(2006), No. 107, item 2/1236.

12 There is no generally-accepted terminology in private inter-
national legal doctrine for determining procedural jurisdiction in
civil cases with the participation of foreign persons. In the view of
A.A. Mamaev, the most appropriate term is “international procedural
jurisdiction”. In turn, the unified complex institution of international
procedural jurisdiction would be subdivided into: (a) international
judicial jurisdiction; (b) international administrative jurisdiction; (c)
international arbitral jurisdiction”, and so on. A.A. Mamaev under-
stands international judicial jurisdiction to be the determination of
the competence of the judicial agencies of a particular State for the
settlement of a concrete civil case; in other words, that institution
which is at present called “international subject-matter jurisdiction”
(see: Mamaev A.A. MexayHaponHasi cyaeOHasi I0pUCIAUKIIUS 110
TpaHCIPaHUYHBIM IpaxaaHckuM aenam [International Judicial Ju-
risdiction in Cross-border Civil Cases]. M., 2008, pp. 36—44). The
terms “international jurisdiction” and “international subject-matter
jurisdiction” are used as synonyms in the present work.
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foreign persons enjoy procedural rights and bear pro-
cedural duties equally with Russian and Belarus or-
ganizations and citizens . Foreign persons have the
right to apply to arbitrazh courts of the Russian Fede-
ration and economic courts of the Republic of Belarus
in order to defend their violated or contested rights
and legal interests in the sphere of entrepreneurial or
other economic activity. Foreign persons participating
in a case must submit to an arbitrazh court or to an
economic court evidence confirming their legal status
and their right to undertake entrepreneurial and other
economic activity. In the event of the failure to sub-
mit such evidence, the arbitrazh court or economic
court has the right to demand and obtain such evi-
dence at its own initiative.

The Government of the Russian Federation or the
Government of the Republic of Belarus may estab-
lish retaliatory limitations (retorsions) with respect
to juridical persons of those foreign States in which
special limitations have been introduced in respect
of juridical persons and citizens of Russia or Belarus
(Article 254(4), Code of Arbitrazh Procedure and Ar-
ticle 242(4), Code of Economic Procedure 14 Appa-
rently the positions of Russian and Belarus legislation
on these issues are identical, with one exception: the
Code of Arbitrazh Procedure in Article 254(1) pro-
vides for a possibility of procedural privileges for fo-
reign persons if so provided by an international treaty.
In Belarus foreign persons may not be granted proce-
dural privileges more favorable than those granted to
organizations and citizens of Belarus.

General Jurisdiction. The basic principles for es-
tablishing the general jurisdiction of Russian arbitrazh
courts and Belarus economic courts with regard to in-
ternational commercial disputes have been laid down
in a similar way in both codes. Arbitrazh courts or

13 Russian and Belarus legislations understand “foreign per-
sons” to be foreign organizations, international organizations, fo-
reign citizens, and stateless persons effectuating entrepreneurial and
other economic activity (Article 247, Code of Arbitrazh Procedure;
Atrticle 1, Code of Economic Procedure).

4 0n retorsions, see: Agalarova M.A. OrpaHUYUTETbHBIE MEPBI
(peropcun) [Restrictive Measures (Retorsions)| // Becthuk Cubup-
CKOT0 MHCTUTYTa OM3Heca U MH(GOPMaIIMOHHBIX TexHosoruii | He-
rald of the Siberian Institute of Business and Information Technolo-
gies], No. 1 (2017), pp. 52—56; Garmash V.A., Pelipenko D.S. Bzaum-
HOCTb ¥ PETOPCUM B MEKIyHApOIHOM YacTHOM TipaBe [Reciprocity
and Retortions in Private International Law] // Anies nayku [Alley
of Science], vol. 1, No. 10 (2018), pp. 738—741; Luchkinskaia T.A.,
Berdegulova L.A. YacTHOoTIpaBOBasi pETOPCUST B MEXTYHAPOILHOM
yacTHOM mpaBe |[Private-Law Retorsion in Private International
Law] // Hayka u obmiecTBO B 31moxy nepemeH [Science and So-
ciety in an Era of Changes|, No. 1 (2015), pp. 104—106; Pogozhe-
va M.I., Bataeva O.V. B3auMHOCTb M peTOPCUST B MEXKIYHAPOTHOM
yacTHOM IpaBe [Reciprocity and Retorsion in Private International
Law] // AxtyanbHble MPoOJIeMbl KOHCTUTYLIMOHHOTO U MEX/yHa-
pomHoro mpaBa: Matepualibl Bropoii exeromHoii koH®., 2018 [Topi-
cal Problems of Constitutional and International Law: Materials of
the Second Yearly Conference, 2018], pp. 13—16.
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economic courts consider cases relating to economic
disputes and other cases connected with undertaking
entrepreneurial and other economic activity with the
participation of foreign persons if:

(1) the defendant is situated or resides on the ter-
ritory of the Russian Federation or the Republic Be-
larus or property of the defendant is located on the
territory of the Russian Federation or the Republic
Belarus;

(2) the management organ, branch, or representa-
tion of a foreign person is situated on the territory of
the Russian Federation or the Republic Belarus;

(3) the dispute arose from a contract under which per-
formance should have occurred or did occur on the ter-
ritory of the Russian Federation or the Republic Belarus;

(4) the demand arose from the causing of harm to
property by the action or other circumstances which
occurred on the territory of the Russian Federation or
the Republic Belarus or the harm ensued on the terri-
tory of Russia or Belarus;

(5) the dispute arose from unjust enrichment
which occurred on the territory of the Russian Fede-
ration or the Republic Belarus;

(6) the plaintiff in the case concerning the defense
of business reputation is situated in the Russian Fede-
ration or the Republic Belarus;

(7) the dispute arose from relations connected with
the circulation of securities, the issuance of which oc-
curred on the territory of the Russian Federation or
the Republic Belarus;

(8) the application with regard to a case concerning
the establishment of a fact having legal significance in-
dicates the existence of this fact on the territory of the
Russian Federation or the Republic Belarus;

(9) the dispute arose from relations connected with
the State registration of names and other objects or
rendering of services on Internet networks on the terri-
tory of the Russian Federation or the Republic Belarus;

(10) in other instances when there is a close link
of a contested legal relation with the territory of the
Russian Federation or the Republic Belarus (Ar-
ticle 247(1), Code of Arbitrazh Procedure; Arti-
cle 235(1), Code of Economic Proce:dure)15 .

15 Cases relating to economic disputes and other cases connected
with the effectuation of entrepreneurial and other economic activity
are within the jurisdiction of arbitrazh courts in Russia and economic
courts in Belarus. Arbitrazh and economic courts settle economic
disputes and consider other cases with the participation of organiza-
tions which are juridical persons, citizens effectuating entrepreneurial
activity without the formation of a juridical person and having the
status of an individual entrepreneur acquired in the procedure estab-
lished by a law, and in instances provided by the Code of Arbitrazh
Procedure or the Code of Economic Procedure and other legislation
of both states (Article 27(1)-(3), Code of Arbitrazh Procedure; Ar-
ticle 39, Code of Economic Procedure).
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A case accepted by an arbitrazh court or an eco-
nomic court for consideration in compliance with the
rules of international jurisdiction must be considered by
it in substance even if in the course of the proceeding
in connection with a change of location or place of
residence of persons participating in the case or other
circumstances the case become relegated to the juris-
diction of a foreign court (Article 247(4), Code of Ar-
bitrazh Procedure; Article 235(5), Code of Economic
Procedure) 16,

By Decree of the Plenum of the Supreme Court of
the Russian Federation No. 23 “On the Consideration
by Arbitrazh Courts of Cases Relating to Economic
Disputes Which Arise from Relations Complicated
by a Foreign Element” of 27 June 2017 (hereinafter:
Plenum Decree No. 23)17, cases with the participa-
tion of foreign persons are relegated to such a genera-
lized category as cases relating to economic disputes
arising from relations complicated by a foreign ele-
ment. This generalized category includes also cases
relating to: disputes whose subject-matter is rights to
property or another object situated on the territory
of a foreign State (for example, rights to property in
a foreign State possessed by a Russian organization,
rights to intellectual activity or means of individuali-
zation situated in or registered in a foreign State); dis-
putes connected with a legal fact which occurred on
the territory of a foreign State, in particular a dispute
arising from obligations arising from the causing of
harm which occurred in a foreign State (point 1). All
the aforesaid disputes are considered by an arbitrazh
court according to the rules and within the powers
established by the Code of Arbitrazh Procedure, sub-
ject to the peculiarities provided by Section V of the
said Code, unless provided otherwise by an interna-
tional treaty of the Russian Federation (Articles 3(3),
253(1), and 2561, Code of Arbitrazh Procedure).

Along with the rules on general jurisdiction of
the Russian arbitrazh courts and Belarus economic
courts with regard to international commercial dis-
putes, which are almost identical in both States, the
codes also contain principles and definitions of exclu-
sive jurisdiction of the said courts and they have signif-
icant differences. The similar rules for determination

16 See: Fedorenko Yu. V., Balyan V.V. YdacTrie MHOCTPAHHBIX JIUIT
B poccHiickoM apouTpaxkHom mpolecce [Participation of Foreign
Person in Russian Arbitrazh Procedure] // Hayka u o6pa3oBaHue:
XO3MCTBO M 9KOHOMMKA; TTPEATIPUHUMATEIBCTBO; TIPABO U YIIPaB-
nenue [Science and Education: Economy and Economics; Entrepre-
neurship; Law and Management], No. 8 (2019), pp. 110—112; Var-
dikian A.E., Degtiareva L.A. TIpou3BOACTBO TI0 AejiaM C y9acTUEM
nHoctpaHHbIX Jull [Proceedings in Cases with the Participation of
Foreign Persons| // MononexHbIil HaydHbIN (hOpyM: OOIIECTBEH-
HbIe 1 9KOHOMMYeckue Hayku [ Youth Scientific Forum: Social and
Economic Sciences], No. 11 (2016), pp. 730—735.

17 See: Bulletin of the Supreme Court of the Russian Federation,
No. 8 (August 2017).
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of exclusive jurisdiction are as follows. Both arbitrazh
courts in Russia and economic courts in Belarus have
exclusive jurisdiction in cases with the participation of
foreign persons which relate to:

(1) disputes with respect to property in the State
ownership of the Russian Federation and the Repub-
lic Belarus, including disputes connected with the
privatization of State property and compulsory aliena-
tion of property for State needs;

(2) disputes whose subject-matter is immoveable
property if such property is situated on the territory
of the Russian Federation or the Republic Belarus or
the rights thereto;

(3) disputes relating to the deeming invalid entries
in the State registers or cadastres made by a compe-
tent agency of the Russian Federation or the Republic
Belarus keeping such register or cadastres;

(4) disputes connected with the founding, liqui-
dation, or registration on the territory of the Russian
Federation or the Republic Belarus of juridical per-
sons or individual entrepreneurs, and also with con-
testing the decisions of organs of these juridical per-
sons (Article 248(1), Code of Arbitrazh Procedure;
Article 236(1), Code of Economic Procedure).

In addition to the above principles the Code of
Arbitrazh Procedure provides for extending exclusive
jurisdiction to cases arising from disputes connected
with the registration or issuance of patents, registra-
tion and issuance of certificates for trademarks, in-
dustrial designs, utility models, or the registration
of other rights to the results of intellectual activity
which require registration or the issuance of a pa-
tent or certificate in the Russian Federation (Arti-
cle 248(1(3)), Code of Arbitrazh Procedure). The
legislation of Republic Belarus for its part contains
three other grounds unknown to the Russian legisla-
tion apart from the shared principles given above:

(1) cases concerning the economic insolvency
(or bankruptcy) of juridical persons and individual en-
trepreneurs whose location or place of residence is
Belarus;

(2) disputes concerning the exclusion of property
from an inventory or release from arrest, if the ar-
rest of property was carried out by a respective State
agency of Belarus;

(3) disputes connected with deeming invalid non-
normative legal acts of State agencies and agencies of
local government and self-government of Belarus;

In addition to the above principles both codes pro-
vide for extending exclusive jurisdiction to cases with
the participation of foreign persons arising from ad-
ministrative law relations, however the wordings of this
ground differ significantly. The Code of Arbitrazh Pro-
cedure extends exclusive jurisdiction to cases with the
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participation of foreign persons arising from adminis-
trative and other public law relations (Article 248(2)).
And pursuant to the Code of Economic Procedure the
exclusive jurisdiction is extended to the cases with the
participation of foreign persons one way or another
connected with administrative legal relations. In this
last instance, the emphasis is placed on economic dis-
putes closely connected with administrative legal rela-
tions (Article 236(9), Code of Economic Procedure).
The Code of Arbitrazh Procedure gives comparatively
wider interpretation of exclusive competence of Rus-
sian arbitrazh courts in the said sphere.

In 2020 the Code of Arbitrazh Procedure was
amended and two more articles which have no analogues
in the Code of Economic Procedure were added'®.
In accordance with these amendments the exclusive juris-
diction of Russian arbitrazh courts is also extended to
disputes with the participation of persons subjected
to restrictive measures introduced by a foreign State,
State association, union or a State / interstate insti-
tution of a foreign State or a State association/union,
and disputes in which such restrictive measures serve
as a ground, if not provided otherwise by international
agreements of the Russian Federation or agreement be-
tween the parties to the disputel9.

The exclusive jurisdiction of Russian arbitrazh
courts and Belarus economic courts on consideration
of international commercial disputes of certain cate-
gory shall be distinguished from the exclusive compe-
tence of an arbirazh court or an economic court with
regard to consideration of a certain dispute arising as
a result of conclusion of prorogation agreements be-
tween the parties. The rules of contractual jurisdiction
are consolidated in Article 249 of the Code of Arbi-
trazh Procedure and Article 237 of the Code of Eco-
nomic Procedure . Prorogation agreements are an
arrangement between parties or potential parties in
dispute concerning the referral of a dis%)ute for settle-
ment of the court of a particular State !

18 See: Articles 248.1 and 248.2 were added by Federal Law of
8 June 2020, No. 171-FL.

19 See: Naumova E.A. HoBblii MEXaHN3M 3aIUThl MpaB B poc-
CHIICKOM apOUTPaXKHOM MPOLIECCYaIbHOM 3aKOHOIATEIbCTBE TTPU
OrpaHUYEHUU JOCTYIA K MPAaBOCYAUIO0 B MHOCTPAHHBIX CYAEOHbBIX
cucrtemax [New Mechanism of Protection of Rights in Russian Ar-
bitrazh Procedure Legislation in the Situation of Restricted Access
to Justice in Foreign Judicial Systems]| // HotapuaibHblit BeCTHUK
[Notary Herald], No. 11 (2020), pp. 59—64.

20 gee: Bogdanova N.A. Bunpl cornamieHuil 0 MeXIyHapOI-
Hoit noacynHocTH [Types of Agreements on International Jurisdic-
tion] // Ammunuctparop cyaa [Court Administrator|, No. 1 (2019),
pp. 42—46; Rozhkova M. O HEKOTOPBIX acCIIeKTaX COIIALIECHUS
o MexnayHaponHoii noacynHoctu [On Certain Aspects of an Agree-
ment of International Jurisdiction] // Xo3siiictBo 1 ipaBo [ Economy
and Law], No. 3 (2018), pp. 3—13.

21 According to Plenum Decree No. 23 (point 6), the participants
of international economic relations and other relations connected
with the effectuation of economic activity have the right to conclude a
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A prorogation agreement acts as a legal form of
implementing the norms on contractual jurisdiction
contained in Municipal Law. A prorogation agree-
ment must be concluded in written form. According
to Plenum Decree No. 23 (point 6), the mandatory
written form of a prorogation agreement is considered
to be satisfied if it was drawn up in the form of a sepa-
rate agreement, clause in a contract, or such agree-
ment is reached by an exchange of letters, telegrams,
telexes, faxes, or other documents, including elec-
tronic documents transmitted by channels of commu-
nication enabling it to be reliably ascertained that the
document emanates from the other party. Taking into
account the Code of Arbitrazh Procedure (Article 9),
a prorogation agreement is also considered to be con-
cluded in written form if it was concluded by an ex-
change of procedural documents (petition to sue and
reply to a petition to sue) in which one party declares
the presence of a prorogation agreement and the other
party does not object. Reference in the contract to a
document containing a prorogation agreement repre-
sents a prorogation agreement concluded in written
form on condition that the said reference enables such
an agreement to be considered part of the contract??.

The formulation of the heading of Article 249 in
the Code of Arbitrazh Procedure and Article 237 in
the Code of Economic Procedure is, in some respects,
unfortunate: “Agreement on Determining Competence
of Arbitrazh Courts of the Russian Federation (Courts
Considering Economic Cases in the Republic Bela-
rus)”. Reference in both cases actually is being made to
a prorogation agreement, whereas the reference should
be made to contractual jurisdiction, the prorogation
agreement merely serving as the legal form expressing
contractual jurisdiction. A more appropriate formula-
tion would be: “Contractual Jurisdiction of Cases with
Participation of Foreign Persons”. This formulation
would enable a more precise distinction to be drawn
among, first, the types of jurisdiction (general, exclu-
sive, and contractual) and, second, the concept of a
prorogation agreement as a mean of determining juris-
diction in the form of the realization of contractual
jurisdiction from the concept of jurisdiction itself as a

prorogation agreement for the consideration of disputes in an arbitrazh
court of the Russian Federation (contractual competence). A proroga-
tion agreement is an agreement of the parties to refer to an arbitrazh
court of the Russian Federation all or certain disputes which arose or
might arise between them in connection with a concrete legal relation,
irrespective of whether this legal relation is of a contractual nature or
not. In this event the arbitrazh court of the Russian Federation will
have exclusive jurisdiction to consider the particular dispute provided
that such agreement does not change the exclusive jurisdiction of the
foreign court (Article 249, Code of Arbitrazh Procedure).

22 See: Bogdanova N.A. I1lpaBo, npuMeHuMoe K ¢opMme corma-
IIeHUI 0 MeXIyHapomaHoi roacynHoctu |[Law Applicable to the
Form of Agreements on International Jurisdiction] // MexmyHap.
ny6anyHoe u yacTHoe npaBo [International Public and Private
Law], No. 5 (2017), pp. 8—11.
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package of rules for ascertaining the competence of a
particular State court. We draw attention once more
to the fact that a prorogation agreement may change
only the rules for determining general jurisdiction, but
never exclusive jurisdiction — which would risk the
prorogation agreement being deemed to be invalid. In
this sense contractual jurisdiction may be regarded as
the parties in dispute changing general jurisdiction by

agreement between themselves?.

Location of Defendant. The location of a natural or
juridical person who is the defendant is the principal
norm regulating jurisdiction with a foreign element
(Article 247(1(1)), Code of Arbitrazh Procedure; Ar-
ticle 235(2), Code of Economic Procedure). Both
codes contain an unusual innovation as the criteria for
establishing the jurisdiction of an arbitrazh court or an
economic court: the presence of a close link between
the legal relation in dispute and the territory of the
Russian Federation or the Republic Belarus (Artic-
le 247(1(10)), Code of Arbitrazh Procedure; (Artic-
le 235(11), Code of Economic Procedure).

The Information Letter of the Presidium of the
Supreme Arbitrazh Court of the Russian Federa-
tion of 9 July 2013 (hereinafter: Information Letter
No. 158)24 explained that when applying Article 247
an arbitrazh court should establish the existence of a
close link of the legal relation in dispute with the ter-
ritory of the Russian Federation in each concrete in-
stance, taking into account the entire aggregate of cir-
cumstances of the case, the forms of such link being
different, and the presence thereof must be identified
by the court (point 10, Information Letter No. 158)25 .

2 For an analysis of the categories of general and exclusive ju-
risdiction, see: Datsko R.A., Kudriavtseva L.V. IIpodaembl paccMo-
TPEHMUS JIeJI C yYacTUEM MHOCTPAHHBIX IOPUANYECKHUX JIULL B pOC-
cuiickom apoutpaxHoMm mpotecce [Problems of the Consideration
of Cases with the Participation of Foreign Juridical Persons in Rus-
sian Arbitrazh Procedure| // [Tonumaruc [ Polymatis], No. 4 (2017),
pp. 14—20; Mokhova E.V. KommieTeHIIUSI pOCCUNCKIX apOUTpaxk-
HBIX CYJIOB [0 PACCMOTPEHUIO 1] C yYaCTUEM MHOCTPAHHBIX JIULL
[Competence of Russian Arbitrazh Courts with Regard to Consid-
eration of Cases with Participation of Foreign Persons] // BectHuk
ApOGutpaxHoro cyna Mockosckoro okpyra [Herald of the Arbitra-
tion Court of the Moscow District], No. 4 (2014), pp. 17—38.

2% The Letter is entitled: “Survey of Judicial Practice with Re-
gard to Certain Questions Connected with the Consideration by Ar-
bitrazh Courts of Cases with the Participation of Foreign Persons”
(see: Becrauk Briciiero Apourpaxuoro Cyma P® [Herald of the
Supreme Arbitrazh Court of the Russian Federation] (2013), No. 9).

25 As forms of a close link, Information Letter No. 158 pointed
to the place of undertaking work under a contract; the location of
an object with respect to which work is performed; the location of
evidence relating to a case; and the law applicable to the contract. It
should be noted that the first two criteria are of a “strict” character
and mentioned in Article 247 of the Code of Arbitrazh Procedure,
but applicable law as a criterion for establishing court jurisdiction
seems rather unequivocal (first we should choose the jurisdiction,
and then the applicable law, for the choice of applicable law by the
parties may be deemed by a court to be invalid).
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The Supreme Court of the Russian Federation on
this question said that the principle of the existence
of a close link between the legal relation in dispute
and the territory of the Russian Federation underlies
the general rules of determining the competence of
Russian arbitrazh courts, because Article 247 must be
interpreted by taking this principle into account. Pur-
suant to Article 247, an arbitrazh court establishes the
existence of a close link of a legal relation in dispute
with the territory of the Russian Federation in each
concrete instance by taking into account the entire
aggregate of the circumstances of the case. Confir-
mation of the existence of a close link between a le-
gal relation in dispute and the territory of Russia may
be evidence that the territory of the Russian Federa-
tion is the place where a significant part of the ob-
ligations should be performed arising from the rela-
tions of the parties; the subject-matter of the dispute
is most closely linked with the territory of Russia; the
basic evidence with regard to the case is situated on
the territory of the Russian Federation; the law appli-
cable to the contract is the law of the Russian Federa-
tion; the natural person performing the functions of a
management organ of the foreign company was regis-
tered at a place of residence on the territory of Russia;
the domain name site with respect to which a dispute
arose (except for domain names in the Russian do-
main zone) is oriented primarily towards a Russian
audience, or commercial activity is oriented towards
persons within the jurisdiction of the Russian Federa-
tion (points 12 and 15, Plenum Decree No. 23).

In our view, the category of “close link” serving as
a conflicts link with respect to the choice of the ap-
plicable material law cannot serve as such when choo-
sing a jurisdictional agency. This is because underlying
the norms enabling the last to be chosen are factual
circumstances making it possible to link the Russian
arbitrazh court and the dispute which it is proposed to
transfer for consideration (for example, management
organ, branch, or representation of a foreign person on
the territory of the Russian Federation — Article 247).
The category “close link” does not allow one to choose
a specific court as a jurisdictional agency for the settle-
ment of a dispute because the link of a legal relation in
dispute with the territory of a court itself needs special
determination. We turn to the next explanation of the
Supreme Court of the Russian Federation: the choice
by the parties to a contract of an arbitrazh court of the
Russian Federation as the place for the consideration
of disputes does not automatically subordinate the con-
tractual relations of the parties to Russian material law.
The absence of the expression of the will of the par-
ties with respect to applicable law means that the court
competent to consider the particular dispute deter-
mines this, being guided by applicable conflicts norms
of international treaties and/or federal laws (point 43,
Plenum Decree No. 23).
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In our view, this position of the Supreme Court of
the Russian Federation should be understood in re-
verse: because the choice of jurisdiction of a Russian
arbitrazh court does not mean the automatic subordi-
nation of contractual relations of the parties to Russian
material law, the choice of Russian law as applicable
should not automatically entail the establishment of
the jurisdiction of a Russian arbitrazh court. It should
be regarded in aggregate with other circumstances of a
concrete case. Thus, the innovation introduced in the
Code of Arbitrazh Procedure of the Russian Federation
concerning a “flexible” link into a “strict” procedural
right should be approached with care.

Neither Russian nor Belarus procedural legisla-
tion contains any conflicts norms with regard to de-
termining the law applicable to the procedural legal or
dispositive legal capacity of foreign persons % In this
event undoubtedly the general conflicts norms con-
cerning the personal law of natural and juridical per-
sons contained in Part Three, Section VI, of the Rus-
sian Civil Code would be used, as amended?’.

Under Article 1196 the civil legal capacity of a natu-
ral person is determined by his personal law. According
to Article 1195, the personal law of a natural person is
the law of the country of which this person is a citizen.
If a person in addition to Russian citizenship also has a
foreign citizenship, Russian law is his personal law. If a
foreign citizen has a place of residence in the Russian
Federation, Russian law is his personal law. When a
person has several foreign citizenships, the personal law
is considered to be the law of the country in which this
person has a place of residence. The personal law of a
stateless person is the law of the country in which this
person has a place of residence. The law of the country
which granted a person asylum is considered to be the
personal law of a refugee. According to Article 1202(1)
of the Russian Civil Code, the personal law of a juridi-
cal person is considered to be the law of the country
where the juridical person was founded, unless provid-
ed otherwise by provisions of the Civil Code.

The principles underlying the establishment of in-
ternational jurisdiction are also embodied in the 1993
Minsk Convention on Legal Assistance and Legal
Relations with Regard to Civil, Family, and Criminal
Cases (hereinafter: Minsk Convention) as amended by
the Moscow Protocol of 28 March 1997%%. The Minsk

%6 See: Makhniboroda I. M. XapakTepucTuka MexXIyHapOIHOMN
mpoleccyaabHOM TTpaBocriocooHocTu [Characteristics of Interna-
tional-Procedure Legal Capacity] // CoBpemeHnHoe npaBo [Con-
temporary Law], No. 11 (2010), pp. 130—133.

7 See: Comp. (2001), No. 49, item 4552. As of 1 October 2019.

28 The Minsk Convention entered into force on 19 March 1994
and, for the Russian Federation on 10 December 1994; for Belarus
on 19 May 1994; The Moscow Protocol entered into force on
17 September 1999 and, for Russia on 9 January 2001, for Belarus
on 17 September 1999.
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Convention is thus a multilateral regional interna-
tional treaty which sets out the basic principles for
the citizens and juridical persons of one Contracting
State to have recourse to the courts on the territory of
another Contracting State. The most important
Minsk Convention principles for determining inter-
national jurisdiction are: (1) the principle of national
regime (Article 1); and (2) the principle of the de-
limitation of territorial jurisdiction on the basis of the
place of residence of the defendant (Article 20).

Principle of National Regime. Under the Minsk Conven-
tion (Article 1), the citizens of each Contrac-ting State, as
well as persons residing on the territory thereof, enjoy on
the territories of all other Contracting States with respect to
their personal and property rights the same legal defense as
do citizens of the particular Contracting State. This means
citizens and other persons have the right to freely and with-
out obstruction to apply to the courts of other Contracting
States which enjoy competence in civil and family matters,
may appear in such cases, file petitions or suits, and exer-
cise other procedural actions on the same conditions as citi-
zens of the particular Contracting State. The provisions
also extend to juridical persons created in accordance with
legislation of the Contracting States.

The Minsk Convention (Article 20) provides that
suit against persons having a place of residence in one
of the Contracting States are to be filed irrespective of
their citizenship in the courts of this Contracting State,
and suits against juridical persons are filed in courts of
the Contracting State on whose territory the manage-
ment organ, representation, or branch is situated. If
there are several defendants having a place of residence
or location on the territories of different Contracting
States, the dispute is considered at the place of resi-
dence or location of any defendant at the choice of the
plaintiff. The courts of the Contracting States are com-
petent also in instances when on the territory thereof:

(a) trade, industrial, or other economic activi-
ty of an enterprise or branch of the defendant is
undertaken;

(b) an obligation from a contract which is the sub-
ject-matter of a dispute is performed or should be
performed wholly or in part;

(¢) the plaintiff with regard to a suit concerning
the defense of honor, dignity, and business reputation
has a permanent place of residence or location.

With regard to suits concerning the right of owner-
ship or other rights to a thing to immoveable property,
the courts at the location of the property are solely
competent. Suits against carriers arising from con-
tracts for the carriage of goods, passengers, and bag-
gage are filed at the local of the management of the
transport organization against which a claim was filed
in the established procedure. The two last grounds are
examples of the exclusive jurisdiction of the court of
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a particular Contracting State and cannot be changed
by the counter-parties and consequently may not be
the subject-matter of a prorogation agreement.

The Minsk Convention also regulates contractual ju-
risdiction. Under Article 21 of the Minsk Convention, the
courts of the Contracting States may consi-der cases also
in those instances when there is a written agreement of
the parties concerning the referral of a dispute to these
courts. The exclusive jurisdiction arising from Article
20 of the Minsk Convention and other norms, and also
from the domestic legislation of the respective Contract-
ing State, cannot be changed by agreement of the parties
to the contract. The court terminates the proceedings in
the case upon the application of the defendant when there
is an agreement concerning the transfer of the dispute.

The 1992 Kiev Agreement on the Procedure for the
Settlement of Disputes Connected with the Effectua-
tion of Economic Activity29 (hereinafter: Kiev Agree-
ment) is, together with the Minsk Agreement, a major
instrument establishing jurisdiction in cases with the
participation of foreign persons. The Kiev Agreement
regulates, inter alia, the settlement of cases arising from
contractual and other civil-law relations between eco-
nomic subjects (Article 1). To this end, Kiev Agree-
ment contains norms concerning general, exclusive,
and contractual jurisdiction. A court from a State-Par-
ty to the Kiev Agreement is competent to consider a
dispute with the participation of foreign persons where:

(a) the defendant had a permanent place of resi-
dence or location on the day of filing a suit;

(b) trade, industrial, or other economic activi-
ty of an enterprise or branch of the defendant is
effectuated;

(c) an obligation from a contract which is the sub-
ject-matter of dispute was performed or should have
been performed in whole or in part30;

(d) an action or other circumstances which served
as grounds for a demand concerning the compensa-
tion of harm occurred;

(e) the plaintiff in a suit concerning the defense
of business reputation has a permanent place of resi-
dence or location;

2 The Kiev Agreement entered into force on 19 December 1992;
for Belarus and the Russian Federation also on that date (see: MH-
dopmanronHblit BectHUK CoBeTa r1aB rocynapctB 1 CoBeTa rjiaB
npauteabctB CHIT «ConpyskectBo» [Information Herald of the
Council of Heads of the States and the Council of Heads of Govern-
ments of the CIS “Commonwealth”]).

30 The Supreme Court of the Russian Federation in its
Ruling of 21 January 2020 No. 305-5C19-12690, Re: case
No. A40-227636/2018, especially pointed out that the possibility of
considering the dispute in the court of the relevant CIS member State
depends on the place of performance of the obligation under the for-
eign economic transaction. Available on “ConsultantPlus”.
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(f) the supplier, independent-work contractor, or
provider of services or performer of work who is a
counter-party is located there, and the dispute con-
cerns the conclusion, change, or dissolution of con-
tracts (Article 4(1)).

Alongside with the rules of determination of general
jurisdiction (Article 4(1)), the Kiev Agreement also regu-
lates exclusive jurisdiction. Suits filed by subjects of eco-
nomic activity concerning the right of ownership to im-
moveable property are considered solely by a court of a
Contracting State on whose territory the property is situ-
ated (Article 4(3)). Cases concerning the deeming inval-
id wholly or in part acts of State and other agencies not
having a normative character, and also compensation of
losses caused to economic subjects by such acts or which
arose as a consequence of the improper performance by
such agencies of their duties with regard to economic
subjects, are considered solely by a court at the location
of the said agency (Article 4(4)). A counter-suit and de-
mand for a set-off arising from the same legal relation as
the basic suit is subject to being considered in the court
which considers the basic suit (Article 4(5)) — also being
the grounds for exclusive jurisdiction together with the
two mentioned previously.

The contractual jurisdiction defined by the Kiev
Agreement assumes that the court of the Contracting
State considers cases also if there is a written agree-
ment of the parties to transfer a dispute to this court.
When there is such an agreement, the court of the
other Contracting State terminates the proceedings
in the case upon the application of the defendant if
such an application was made before the adoption of
a decision in the case (Article 4(2)). The prorogation
agreement cannot change the exclusive jurisdiction of
a court competent to consider the case in accordance
with Article 4(3)—(4) of the Kiev Agreement.

Thus, for courts of Contracting States to the Kiev
Agreement, that Agreement is the principal specialized
international treaty regulating jurisdiction with regard
to economic disputes. Because, however, Georgia and
Moldova are not parties, the rules of the Minsk Con-
vention apply to determine jurisdiction in economic dis-
putes in which citizens or juridical persons from those
States are involved because the Minsk Convention has
more Contracting States than does the Kiev Agreement.

Alongside with participation in the Minsk Conven-
tion and the Kiev Agreement both Russia and Belarus
have a large number of bilateral legal assistance trea-
ties relating to civil, family, and criminal cases; these
treaties also address jurisdiction over economic dis-
putes. As a rule, the place of residence on the terri-
tory of a State by a natural person or the location of
a management organ of a juridical person, represen-
tation, or branch of a juridical person is the basis on
which the court of a Contracting State to a bilate-
ral treaty is competent to consider the dispute. The
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question then arises of the priority or correlation of
the multilateral and bilateral treaties concluded by
Russia and Belarus and the relevant norms of national
legislation laid in the Code of Arbitrazh Procedure
and the Code of Economic Procedure.

Pursuant to general principles of Public Interna-
tional Law and Private International Law, and also
taking into consideration the explanations of higher ju-
dicial organs of Russia and Belarus, set out in a num-
ber of documents (see: Decree of the Plenum of the
Supreme Court of the Russian Federation No. 23 “On
Conside-ration by Arbitrazh courts of the Cases on
Economic Disputes Arising from the Relations Com-
plicated by a Foreign Element” of 27 June 2017 and
also Decree of the Plenum of the Supreme Economic
Court of the Republic Belarus No. 21 “On Certain Is-
sues of Consideration by Economic Courts of the Re-
public of Belarus of Case with Participation of Foreign
Persons” of 31 October 2011°' one may conclude the
following.

In order to determine the jurisdiction of disputes
with respect to foreign persons of those States with
which Russia and Belarus have bilateral treaties on le-
gal assistance, those treaties are applied3 2 In the ab-
sence of bilateral treaties to which post-Soviet States
are parties, with regard to jurisdiction over economic
disputes between citizens of post-Soviet States or be-
tween natural and juridical persons of those States,
the provisions of the Kiev Agreement apply, and if
citizens or juridical persons of Georgia or Moldova

31 See: National Register of Legal Acts of the Republic Belarus
(2011), No. 130, item 6/1092. According to point 4 of the Plenum
Decree, international treaties of the Republic Belarus on questions
of International Civil Procedure are subject to application by eco-
nomic courts as follows: when considering cases with the participa-
tion of foreign persons from CIS countries which are parties to the
Kiev Agreement, the economic court should be guided by the Kiev
Agreement because of the lex specialis character of its norms. The
Convention on Legal Assistance and Legal Relations in Civil, Fami-
ly, and Criminal Cases concluded at Kishinev on 7 October 2002
(hereinafter: Kishinev Convention) is applied unless these legal re-
lations have been regulated by the Kiev Agreement. With respect to
CIS countries which are not parties thereto, the Minsk Convention
applies. When considering cases with the participation of foreign per-
sons from States with which Belarus has concluded bilateral legal as-
sistance treaties, the provisions of the bilateral treaties apply. When
considering cases with the participation of foreign persons from other
States, the universal multilateral treaties apply to which Belarus is
a party: the 1954 Hague Convention on Civil Procedure; the 1961
Hague Convention Abolishing the Requirement of Legalization for
Foreign Public Documents, the 1965 Hague Convention on the Ser-
vice Abroad of Judicial and Extrajudicial Documents in Civil or
Commercial Matters, the 1968 European Convention on Informa-
tion on Foreign Law; and 1970 Hague Convention on the Taking of
Evidence Abroad in Civil or Commercial Matters.

32 However, it should be taken into consideration that according
to Decree of the Plenum of the Supreme Court of the RF No. 23 the
special international treaty is subject to priority application irrespec-
tive of its participants and the time of adoption unless provided other-
wise by the norms of international treaties.
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are involved, the Minsk Convention applies. The rules
of the Code of Arbitrazh Procedure of Russia and the
Code of Economic Procedure of Belarus are appli-
cable when determining jurisdiction if a party to a
foreign economic transaction emanates from a State
with which Russia or Belarus has neither a bilateral
nor multilateral treaty containing provisions on estab-
lishing the jurisdiction of courts with regard to inter-
national commercial disputes.

(Ending in the next issue)
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