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Ç ëòÄ ÔÓ ÌÂÍÓÚÓ˚Ï ËÒÚÓ˜ÌËÍ‡Ï ÔÓÎÓ‚ËÌ‡
‚ÒÂı Û·ËÈÒÚ‚ ÒÓ‚Â¯‡ÂÚÒfl ÎËˆ‡ÏË, Ì‡ıÓ‰fl˘ËÏËÒfl
‚ ÒÓÒÚÓflÌËË ÓÔ¸flÌÂÌËfl (intoxication)
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. ó‡˘Â ‚ÒÂ„Ó
ÓÌÓ ·˚‚‡ÂÚ ‡ÎÍÓ„ÓÎ¸Ì˚Ï ËÎË Ì‡ÍÓÚË˜ÂÒÍËÏ, ÌÓ
ÏÓÊÂÚ ·˚Ú¸ Ë ËÌ˚Ï. Ç èËÏÂÌÓÏ ìä (Ô. 5(‡)
ÒÚ. 2.08) ËÎË, Ì‡ÔËÏÂ, ‚ Û„ÓÎÓ‚Ì˚ı ÍÓ‰ÂÍÒ‡ı
¯Ú‡ÚÓ‚ íÂı‡Ò (Ô. d ÒÚ. 8.04) Ë ÄÎ‡·‡Ï‡ (ÒÚ. 13Ä-3-2), ‡
Ú‡ÍÊÂ ‚ ÒÛ‰Â·ÌÓÈ Ô‡ÍÚËÍÂ ÓÔ¸flÌÂÌËÂ ÓÔÂ‰ÂÎfl-
ÂÚÒfl Í‡Í “

 

‡ÒÒÚÓÈÒÚ‚Ó ÔÒËıË˜ÂÒÍËı ËÎË ÙËÁË˜Â-
ÒÍËı ÒÔÓÒÓ·ÌÓÒÚÂÈ ‚ ÂÁÛÎ¸Ú‡ÚÂ ‚‚Â‰ÂÌËfl Í‡ÍËı-
ÎË·Ó ‚Â˘ÂÒÚ‚ ‚ Ó„‡ÌËÁÏ ˜ÂÎÓ‚ÂÍ‡

 

”
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.

éÔ¸flÌÂÌËÂ ÏÓÊÂÚ ·˚Ú¸ ÌÂ‰Ó·Ó‚ÓÎ¸Ì˚Ï Ë
‰Ó·Ó‚ÓÎ¸Ì˚Ï. Ç ÔÂˆÂ‰ÂÌÚ‡ı (ÔË¯ÂÚ è. êÓ·ËÌ-
ÒÓÌ) ‚˚‰ÂÎfl˛Ú ˜ÂÚ˚Â ÓÒÌÓ‚‡ÌËfl ‰Îfl ÔËÁÌ‡ÌËfl
ÎËˆ‡, Ì‡ıÓ‰Ë‚¯ËÏÒfl ‚ ÒÓÒÚÓflÌËË ÌÂ‰Ó·Ó‚ÓÎ¸ÌÓ-
„Ó ÓÔ¸flÌÂÌËfl: ÓÔ¸flÌÂÌËÂ, ËÏÂ‚¯ÂÂ ÏÂÒÚÓ ‚ Â-
ÁÛÎ¸Ú‡ÚÂ ÌÂ‚ËÌÓ‚ÌÓÈ Ó¯Ë·ÍË, ÔËÌÛÊ‰ÂÌËfl, ÔË-
ÂÏ‡ ÔÂ‰ÔËÒ‡ÌÌ˚ı ÏÂ‰ËˆËÌÒÍËı ÔÂÔ‡‡ÚÓ‚ Ë Ú‡Í
Ì‡Á˚‚‡ÂÏÓÂ Ô‡ÚÓÎÓ„Ë˜ÂÒÍÓÂ ÓÔ¸flÌÂÌËÂ
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. èÓÒÎÂ‰-
ÌÂÂ ÌÛÊ‰‡ÂÚÒfl ‚ ÔÓflÒÌÂÌËflı, Ú‡Í Í‡Í, ÒÚÓ„Ó „Ó‚Ó-
fl, ÌÂ‰Ó·Ó‚ÓÎ¸Ì˚Ï ÏÓÊÂÚ Ò˜ËÚ‡Ú¸Òfl ÛÒÎÓ‚ÌÓ,
Ë·Ó ‚˚Á˚‚‡ÂÚÒfl Ò‡ÏËÏ ÒÛ·˙ÂÍÚÓÏ, ÁÌ‡˛˘ËÏ, Í‡-
ÍÓÂ ‚Â˘ÂÒÚ‚Ó ÓÌ ‰Ó·Ó‚ÓÎ¸ÌÓ ÔËÌËÏ‡ÂÚ. Ç èË-
ÏÂÌÓÏ ìä Ô‡ÚÓÎÓ„Ë˜ÂÒÍÓÂ ÓÔ¸flÌÂÌËÂ ÓÔÂ‰ÂÎfl-
ÂÚÒfl Í‡Í “ÓÔ¸flÌÂÌËÂ ‚ ˜ÂÁ‚˚˜‡ÈÌÓ ÒËÎ¸ÌÓÈ ÒÚÂ-
ÔÂÌË ÔË ‰‡ÌÌÓÏ ÍÓÎË˜ÂÒÚ‚Â ÓÔ¸flÌfl˛˘Â„Ó
‚Â˘ÂÒÚ‚‡, ÂÒÎË ‰ÂflÚÂÎ¸ ÌÂ ÁÌ‡ÂÚ, ˜ÚÓ ÓÌ ÔÓ‰‚Â-
ÊÂÌ Ú‡ÍÓÏÛ ÓÔ¸flÌÂÌË˛” (Ô. 5 (Ò) ÒÚ. 2.08). Ç ÒÔÂˆË-
‡Î¸ÌÓÈ ÎËÚÂ‡ÚÛÂ Ó·˙flÒÌflÂÚÒfl, ˜ÚÓ Ô‡ÚÓÎÓ„Ë˜Â-
ÒÍÓÂ ÓÔ¸flÌÂÌËÂ – “˝ÚÓ ‚ÂÏÂÌÌ‡fl ÔÒËıÓÚË˜Ì‡fl Â-
‡ÍˆËfl, ˜‡ÒÚÓ ÔÓfl‚Îfl˛˘‡flÒfl Ì‡ÒËÎËÂÏ, ÍÓÚÓ‡fl
‚˚Á˚‚‡ÂÚÒfl ÛÔÓÚÂ·ÎÂÌËÂÏ ‡ÎÍÓ„ÓÎfl ÎËˆÓÏ, Ì‡-
ıÓ‰fl˘ËÏÒfl ‚ ÔÂ‰‡ÒÔÓÎÓÊÂÌÌÓÏ ‰Îfl ˝ÚÓ„Ó ÔÒË-
ıË˜ÂÒÍÓÏ ËÎË ÙËÁË˜ÂÒÍÓÏ ÒÓÒÚÓflÌËË”
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, Ú.Â. Ì‡-
ÔËÏÂ, ÒÚ‡‰‡˛˘ËÏ ‚ÂÏÂÌÌÓÈ ˝ÔËÎÂÔÒËÂÈ, ˝Ì-
ˆÂÙ‡ÎËÚÓÏ ËÎË ÏÂÚ‡·ÓÎË˜ÂÒÍËÏ ‡ÒÒÚÓÈÒÚ‚ÓÏ.

çÂ‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸flÌÂÌËÂ ÔÓ Ó·˘ÂÏÛ Ô‡‚Ë-
ÎÛ fl‚ÎflÂÚÒfl ÓÒÌÓ‚‡ÌËÂÏ ‰Îfl Á‡˘ËÚ˚ ÓÚ ÔÂ‰˙fl‚-

 

1

 

èÓÙÂÒÒÓ Í‡ÙÂ‰˚ Û„ÓÎÓ‚ÌÓ„Ó Ô‡‚‡ Ë ÔÓˆÂÒÒ‡ ˛Ë‰Ë˜Â-
ÒÍÓ„Ó Ù‡ÍÛÎ¸ÚÂÚ‡ êÓÒÒËÈÒÍÓ„Ó ÛÌË‚ÂÒËÚÂÚ‡ ‰ÛÊ·˚ Ì‡Ó‰Ó‚.
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ùÚË ‰‡ÌÌ˚Â ·˚ÎË ÔË‚Â‰ÂÌ˚ ‚ ıÓ‰Â ‡ÒÒÏÓÚÂÌËfl ‰ÂÎ‡
Montana V. Egelhoff, 518 U.S. 37, 49 (1996). 
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People V

 

. Low, 732 P. 2d 622, 627 (Colo 1987).

 

4

 

Robinson P

 

. Criminal law. N.Y. Aspen law & business, 1997.
ê. 313.
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Tiffany P. and Tiffany M.

 

 Nosologic objections to the criminal
defense of pathological intoxication: What do the doubters
doubt? //13 International J.L & Psychiatry, 1990. P. 49. 

 

ÎÂÌÌÓ„Ó Ó·‚ËÌÂÌËfl ‚ ÒÓ‚Â¯ÂÌËË Û„ÓÎÓ‚ÌÓ Ì‡Í‡-
ÁÛÂÏÓ„Ó ‰ÂflÌËfl. çÓ ËÁ ˝ÚÓ„Ó Ô‡‚ËÎ‡ ÏÓ„ÛÚ ·˚Ú¸
ËÒÍÎ˛˜ÂÌËfl. ÖÒÎË, Ì‡ÔËÏÂ, ÓÔ¸flÌÂÌËÂ ÔÓËÁÓ-
¯ÎÓ ‚ ÂÁÛÎ¸Ú‡ÚÂ ‰ÓÔÛ˘ÂÌÌÓÈ, ÚÂÏ ·ÓÎÂÂ ÛÏ˚¯-
ÎÂÌÌÓÈ, ÔÂÂ‰ÓÁËÓ‚ÍË ÔÂ‰ÔËÒ‡ÌÌÓ„Ó ÏÂ‰ËˆËÌ-
ÒÍÓ„Ó ÔÂÔ‡‡Ú‡ ÎË·Ó ÂÒÎË ÎËˆÓ ÁÌ‡ÎÓ ËÎË ËÏÂÎÓ
ÓÒÌÓ‚‡ÌËÂ ÔÓÎ‡„‡Ú¸, ̃ ÚÓ ÛÔÓÚÂ·ÎÂÌËÂÏ ‡ÎÍÓ„ÓÎfl
ÏÓÊÂÚ ·˚Ú¸ ‚˚Á‚‡Ì‡ ÛÍ‡Á‡ÌÌ‡fl ‚˚¯Â Â‡ÍˆËfl, ÚÓ
Ú‡ÍÓÂ ÓÔ¸flÌÂÌËÂ ÌÂ ÔËÁÌ‡ÂÚÒfl ÌÂ‰Ó·Ó‚ÓÎ¸Ì˚Ï.
çÂ ÏÓÊÂÚ ‡ÒÒ˜ËÚ˚‚‡Ú¸ Ì‡ ÒÌËÒıÓÊ‰ÂÌËÂ ÒÛ‰‡ Ë
ÎËˆÓ, ÍÓÚÓÓÂ, fl‚ÎflflÒ¸ ÔÓÒÚÓ ‡ÎÍÓ„ÓÎËÍÓÏ ËÎË
Ì‡ÍÓÏ‡ÌÓÏ, ÒÓ‚Â¯‡ÂÚ ÔÂÒÚÛÔÎÂÌËÂ, Ì‡ıÓ‰flÒ¸ ‚
Ó‰ÛÏ‡ÌÂÌÌÓÏ ÒÓÒÚÓflÌËË.

èÓ èËÏÂÌÓÏÛ ìä (Ô. 4 ÒÚ. 2.08) ÓÔ¸flÌÂÌËÂ,
ÍÓÚÓÓÂ: ‡) ÌÂ ‚˚Á‚‡ÌÓ Ò‡ÏËÏ ‰ÂflÚÂÎÂÏ ËÎË ·) fl‚-
ÎflÂÚÒfl Ô‡ÚÓÎÓ„Ë˜ÂÒÍËÏ, ÔÂ‰ÒÚ‡‚ÎflÂÚ ÒÓ·ÓÈ
ÛÚ‚ÂÊ‰‡˛˘Û˛ Á‡˘ËÚÛ, ÂÒÎË ‚ ÒËÎÛ Ú‡ÍÓ„Ó ÓÔ¸fl-
ÌÂÌËfl ‰ÂflÚÂÎ¸ ÔË ÓÒÛ˘ÂÒÚ‚ÎÂÌËË ËÏ Ò‚ÓÂ„Ó ÔÓ‚Â-
‰ÂÌËfl ·˚Î ‚ ÒÛ˘ÂÒÚ‚ÂÌÌÓÈ ÒÚÂÔÂÌË ÎË¯ÂÌ ÒÔÓÒÓ·-
ÌÓÒÚË ÓˆÂÌË‚‡Ú¸ Â„Ó ÔÂÒÚÛÔÌÓÒÚ¸ (ÛÔÂ˜ÌÓÒÚ¸)
ËÎË ÒÓ„Î‡ÒÓ‚˚‚‡Ú¸ Ò‚ÓÂ ÔÓ‚Â‰ÂÌËÂ Ò ÚÂ·Ó‚‡ÌËfl-
ÏË Á‡ÍÓÌ‡. àÁ ÒÍ‡Á‡ÌÌÓ„Ó ÏÓÊÌÓ Ò‰ÂÎ‡Ú¸ ‚˚‚Ó‰,
˜ÚÓ ÌÂ‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸flÌÂÌËÂ, ‚ ÚÓÏ ˜ËÒÎÂ Ô‡ÚÓ-
ÎÓ„Ë˜ÂÒÍÓÂ, ÔÓ ÒÛ˘ÂÒÚ‚Û ÏÓÊÂÚ ·˚Ú¸ ÓÒÌÓ‚‡ÌËÂÏ
‰Îfl ËÒÍÎ˛˜ÂÌËfl Û„ÓÎÓ‚ÌÓÈ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚË ÔÓ
Ô‡‚ËÎ‡Ï Ó ÌÂ‚ÏÂÌflÂÏÓÒÚË (ÒÚ. 4.01)
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, ıÓÚfl ÒÓ-
„Î‡ÒÌÓ Ô. 3 ÒÚ. 2.08 ÓÔ¸flÌÂÌËÂ “Ò‡ÏÓ ÔÓ ÒÂ·Â” ÌÂ fl‚-
ÎflÂÚÒfl ÔÒËıË˜ÂÒÍËÏ Á‡·ÓÎÂ‚‡ÌËÂÏ ÔÓ ÒÏ˚ÒÎÛ
ÒÚ. 4.01
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. 
èÓÎÓÊÂÌËÂ, ÒıÓ‰ÌÓÂ Ò ÚÂÏ, ÍÓÚÓÓÂ Á‡ÍÂÔÎÂ-

ÌÓ ‚ Ô. 4 ÒÚ. 2.08 èËÏÂÌÓ„Ó ìä, ÒÓ‰ÂÊËÚÒfl Ë ‚
Û„ÓÎÓ‚Ì˚ı ÍÓ‰ÂÍÒ‡ı ¯Ú‡ÚÓ‚, Ì‡ÔËÏÂ, ‚ ìä
äÂÌÚÛÍÍË: ÓÔ¸flÌÂÌËÂ fl‚ÎflÂÚÒfl Á‡˘ËÚÓÈ ÓÚ Ó·‚Ë-
ÌÂÌËfl, ÂÒÎË ÓÌÓ ÌÂ fl‚ÎflÂÚÒfl ‰Ó·Ó‚ÓÎ¸Ì˚Ï Ë ÎË-
¯‡ÂÚ Ó·‚ËÌflÂÏÓ„Ó ‚ ÒÛ˘ÂÒÚ‚ÂÌÌÓÈ ÒÚÂÔÂÌË ÒÔÓ-
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èÛÌÍÚ 1 ˝ÚÓÈ ÒÚ‡Ú¸Ë „Î‡ÒËÚ: “ãËˆÓ ÌÂ ÌÂÒÂÚ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓ-
ÒÚË Á‡ ÔÂÒÚÛÔÌÓÂ ÔÓ‚Â‰ÂÌËÂ, ÂÒÎË ‚Ó ‚ÂÏfl ÓÒÛ˘ÂÒÚ‚ÎÂÌËfl
Ú‡ÍÓ„Ó ÔÓ‚Â‰ÂÌËfl ÓÌÓ ‚ÒÎÂ‰ÒÚ‚ËÂ ÔÒËıË˜ÂÒÍÓÈ ·ÓÎÂÁÌË ËÎË
ÌÂÔÓÎÌÓˆÂÌÌÓÒÚË ÎË¯ÂÌÓ ‚ ÒÛ˘ÂÒÚ‚ÂÌÌÓÈ ÒÚÂÔÂÌË ÒÔÓÒÓ·-
ÌÓÒÚË ÓÚ‰‡‚‡Ú¸ ÒÂ·Â ÓÚ˜ÂÚ ‚ ÔÂÒÚÛÔÌÓÒÚË (ÛÔÂ˜ÌÓÒÚË)
Ò‚ÓÂ„Ó ÔÓ‚Â‰ÂÌËfl ËÎË ÒÓ„Î‡ÒÓ‚˚‚‡Ú¸ Ò‚ÓÂ ÔÓ‚Â‰ÂÌËÂ Ò ÚÂ-
·Ó‚‡ÌËflÏË Á‡ÍÓÌ‡”. 
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Ç äÓÏÏÂÌÚ‡ËË Í ÒÚ. 2.08 ÓÚÏÂ˜‡ÂÚÒfl: ‚ÓÁÏÓÊÌÓ, ÍÓ„‰‡-ÌË-
·Û‰¸ ˝ÍÒÔÂÚ˚ Ó·Ì‡ÛÊ‡Ú Á‡·ÓÎÂ‚‡ÌËÂ, ‚˚Á˚‚‡˛˘ÂÂ ÌÂ-
ÍÓÌÚÓÎËÛÂÏÛ˛ ÔÓÚÂ·ÌÓÒÚ¸ ÔËÚ¸, Ë ‚ ˝ÚÓÏ ÒÎÛ˜‡Â ‡ÎÍÓ-
„ÓÎËÍ, ‰ÓÔÛÒÚË‚¯ËÈ ‚ ÒÓÒÚÓflÌËË ÓÔ¸flÌÂÌËfl ÔÓ‚Â‰ÂÌËÂ, ÍÓ-
ÚÓÓÂ ÔÓ ÍÓ‰ÂÍÒÛ ÔÓ‰Ô‡‰‡ÂÚ ÔÓ‰ ÚÂÒÚ Ó ÌÂ‚ÏÂÌflÂÏÓÒÚË, ÏÓ„
·˚ ÔÓ‰ÌflÚ¸ ‚ÓÔÓÒ Ó Á‡˘ËÚÂ ‚ ÒËÎÛ ÌÂ‚ÏÂÌflÂÏÓÒÚË (Ameri-
can law institute (ALI) Model Penal Code and Commentaries.
Part I. General Provisions. Phil., 1985. P. 361).

 

áÄ êìÅÖÜéå
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ÒÓ·ÌÓÒÚË ÓˆÂÌË‚‡Ú¸ ÔÂÒÚÛÔÌÓÒÚ¸ Ò‚ÓÂ„Ó ÔÓ‚Â‰Â-
ÌËfl ËÎË ÒÓ„Î‡ÒÓ‚˚‚‡Ú¸ Ò‚ÓÂ ÔÓ‚Â‰ÂÌËÂ Ò
ÚÂ·Ó‚‡ÌËflÏË Á‡ÍÓÌ‡ (Ô. 2 ÒÚ. 501. 080)
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. é‰Ì‡ÍÓ,
‚ ÓÚÎË˜ËÂ ÓÚ èËÏÂÌÓ„Ó ìä, ‚ Û„ÓÎÓ‚Ì˚ı ÍÓ‰ÂÍ-
Ò‡ı ̄ Ú‡ÚÓ‚, Í‡Í Ô‡‚ËÎÓ, ÌÂ ‚˚‰ÂÎflÂÚÒfl Ô‡ÚÓÎÓ„Ë-
˜ÂÒÍÓÂ ÓÔ¸flÌÂÌËÂ. Ç ÍÓÏÏÂÌÚ‡ËË Í ÒÚ. 13Ä-3-2 ìä
¯Ú‡Ú‡ ÄÎ‡·‡Ï˚ ˝ÚÓ Ó·˙flÒÌflÂÚÒfl ÚÂÏ, ˜ÚÓ Û ÏÂ‰Ë-
ˆËÌÒÍËı ‡‚ÚÓËÚÂÚÓ‚ ÌÂÚ Â‰ËÌÒÚ‚‡ ÏÌÂÌËfl ÓÚÌÓÒË-
ÚÂÎ¸ÌÓ ÒÛ˘ÂÒÚ‚Ó‚‡ÌËfl Ú‡ÍÓ„Ó “ÒËÌ‰ÓÏ‡”
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.

ÉÓ‡Á‰Ó ·ÓÎÂÂ ÒÎÓÊÌ˚Ï ÔÂ‰ÒÚ‡‚ÎflÂÚÒfl ‚Ó-
ÔÓÒ Ó· Û„ÓÎÓ‚ÌÓÈ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚË ‚ ÒÎÛ˜‡flı
‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂÌËfl. é·˘ÂÂ Ô‡‚Ó, ÍÓÚÓÓÂ
ÓÍ‡Á‡ÎÓ ·ÓÎ¸¯ÓÂ ‚ÎËflÌËÂ Ì‡ Â„Ó ÒÚ‡ÚÛÚÌÓÂ Ë ÒÛ‰Â·-
ÌÓÂ Â¯ÂÌËÂ, ÔÂÚÂÔÂÎÓ ‚ ‰‡ÌÌÓÈ Ó·Î‡ÒÚË ÁÌ‡˜Ë-
ÚÂÎ¸Ì˚Â ËÁÏÂÌÂÌËfl. ê‡ÌÂÂ, ‡Ì„ÎËÈÒÍÓÂ Ó·˘ÂÂ Ô‡‚Ó
Ò˜ËÚ‡ÎÓ, ˜ÚÓ ‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸flÌÂÌËÂ ÌË ‚ ÍÓÂÏ
ÒÎÛ˜‡Â ÌÂ ÏÓÊÂÚ ÒÎÛÊËÚ¸ ÓÔ‡‚‰‡ÌËÂÏ ‰Îfl Ô‡‚ÓÌ‡-
Û¯ËÚÂÎfl. Ä.ì. ÅÎ˝ÍÒÚÓÌ, ÁÌ‡ÚÓÍ ‡Ì„ÎËÈÒÍÓ„Ó Ó·-
˘Â„Ó Ô‡‚‡, ÔËÒ‡Î, ̃ ÚÓ ÓÔ¸flÌÂÌËÂ – ÒÍÓÂÂ ÓÚfl„˜‡˛-
˘ÂÂ, ÌÂÊÂÎË ËÁ‚ËÌfl˛˘ÂÂ Ó·ÒÚÓflÚÂÎ¸ÒÚ‚Ó
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.

çÓ, Ì‡˜ËÌ‡fl Ò XIX ‚., ÛÍ‡Á‡ÌÌÓÂ Ô‡‚ËÎÓ ÒÚ‡ÌÓ-
‚ËÚÒfl ÌÂ ÒÚÓÎ¸ Í‡ÚÂ„ÓË˜Ì˚Ï, Ë ÔÓfl‚Îfl˛ÚÒfl ËÒ-
ÍÎ˛˜ÂÌËfl ËÁ ÌÂ„Ó. Ç Ì‡ÒÚÓfl˘ÂÂ ‚ÂÏfl Ì‡Ë·ÓÎÂÂ
Ó·˘ËÈ ÔÓ‰ıÓ‰ Ó·˘Â„Ó Ô‡‚‡ ÒÓÒÚÓËÚ ‚ ÚÓÏ, ˜ÚÓ
‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸flÌÂÌËÂ ÏÓÊÂÚ ·˚Ú¸ Á‡˘ËÚÓÈ ÓÚ
ÔÂ‰˙fl‚ÎÂÌÌÓ„Ó Ó·‚ËÌÂÌËfl ‚ ÒÎÛ˜‡Â ÒÓ‚Â¯ÂÌËfl
ÔÂÒÚÛÔÎÂÌËfl ÒÓ ÒÔÂˆË‡Î¸Ì˚Ï Ì‡ÏÂÂÌËÂÏ, ÌÓ ÌÂ
Ò Ó·˘ËÏ. é‰Ì‡ÍÓ Ú‡ÍÓÈ ÔÓ‰ıÓ‰ ÔÂ‰ÒÚ‡‚ÎflÂÚÒfl
ÔÓ·ÎÂÏ‡ÚË˜Ì˚Ï, Ú‡Í Í‡Í ÌÂÂ‰ÍÓ ‰Ó‚ÓÎ¸ÌÓ
ÚÛ‰ÌÓ ‡Á„‡ÌË˜ËÚ¸ ˝ÚË ‰‚‡ ‚Ë‰‡ Ì‡ÏÂÂÌËfl.
èÓËÎÎ˛ÒÚËÛÂÏ Ì‡ ‰‚Ûı ÔËÏÂ‡ı. ÖÒÎË Ó·‚Ë-
ÌflÂÏ˚È ÒÓ‚Â¯ËÎ ÔÓÎÓ‚ÓÈ ‡ÍÚ Ò ÔÓÚÂÔÂ‚¯ÂÈ,
ÔÓÎ‡„‡fl ÔÓ‰ ‚ÎËflÌËÂÏ ÓÔ¸flÌÂÌËfl, ˜ÚÓ ÓÌ‡ ·˚Î‡
“ÒÓ„Î‡ÒÌ‡”, ÓÌ ÌÂ ÏÓÊÂÚ ÒÒ˚Î‡Ú¸Òfl Ì‡ ÚÓ, ˜ÚÓ ÒÓ-
‚Â¯ËÎ ËÁÌ‡ÒËÎÓ‚‡ÌËÂ, Ì‡ıÓ‰flÒ¸ ‚ ÒÓÒÚÓflÌËË
ÓÔ¸flÌÂÌËfl, Ú‡Í Í‡Í ˝ÚÓ ÔÂÒÚÛÔÎÂÌËÂ Ó·˘Â„Ó Ì‡-
ÏÂÂÌËfl
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. ÖÒÎË ÊÂ Ó·‚ËÌflÂÏ˚È ·˚Î ‡ÂÒÚÓ‚‡Ì
‰Ó ÒÓ‚Â¯ÂÌËfl ÔÓÎÓ‚Ó„Ó ‡ÍÚ‡ Ë ÂÏÛ ÔÂ‰˙fl‚ÎÂÌÓ
Ó·‚ËÌÂÌËÂ ‚ “Ì‡Ô‡‰ÂÌËË Ò ˆÂÎ¸˛ ËÁÌ‡ÒËÎÓ‚‡ÌËfl”,
ÓÌ ÏÓÊÂÚ ÒÒ˚Î‡Ú¸Òfl Ì‡ ÒÓÒÚÓflÌËÂ ÓÔ¸flÌÂÌËfl Í‡Í
Ì‡ ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚Ó ÓÚÒÛÚÒÚ‚Ëfl Û ÌÂ„Ó ÒÔÂˆË‡Î¸ÌÓ-
„Ó Ì‡ÏÂÂÌËfl ÒÓ‚Â¯ËÚ¸ ËÁÌ‡ÒËÎÓ‚‡ÌËÂ, Ú‡Í Í‡Í,
ÔÓ Â„Ó ÒÎÓ‚‡Ï, ·˚Î Ì‡ÒÚÓÎ¸ÍÓ Ô¸flÌ, ˜ÚÓ·˚ ÔÓÌË-
Ï‡Ú¸, ̃ ÚÓ ‰ÂÎ‡ÂÚ, ÎË·Ó Ó¯Ë·Ó˜ÌÓ ÔÓÎ‡„‡Î, ̃ ÚÓ ÔÓ-
ÚÂÔÂ‚¯‡fl ·˚Î‡ “ÒÓ„Î‡ÒÌ‡”
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.

 

8

 

Ç ìä ÌÂÍÓÚÓ˚ı ¯Ú‡ÚÓ‚, Ì‡ÔËÏÂ, ÇËÒÍÓÌÒËÌ‡
(Ô. 1939.42) ÔÂ‰ÛÒÏ‡ÚË‚‡ÂÚÒfl “right or wrong test” – ÚÂÒÚ, ËÒ-
ÔÓÎ¸ÁÛÂÏ˚È ÔË ÓÔÂ‰ÂÎÂÌËË ÌÂ‚ÏÂÌflÂÏÓÒÚË ÔÓ Ô‡‚ËÎ‡Ï
å‡ÍÌ‡ÚÂÌ‡ (ÒÏ.: 

 

äÓÁÓ˜ÍËÌ à.Ñ.

 

 ì„ÓÎÓ‚ÌÓÂ Ô‡‚Ó ëòÄ: ÛÒÔÂ-
ıË Ë ÔÓ·ÎÂÏ˚ ÂÙÓÏËÓ‚‡ÌËfl. ëè·., 2007. ë. 138). 

 

9

 

Alabama criminal code annotated with commentaries. The Michie
Co., Charlottesville, 1992. P. 62.

 

10

 

Blackstone v. Commentaries on the laws of England (1769) V. 4
Beacon Press, 1962. ê. 25–26. 

 

11

 

ëÏ., Ì‡ÔËÏÂ:

 

 

 

State v. McDaniel, 515 So. 2d 572, 575 (La.
Ct. App. 1987).

 

12

 

ëÏ., Ì‡ÔËÏÂ: People v. Carines

 

,

 

 597 N.W. 2d 130, 140
(Mich 1999).

 

çÂÒÏÓÚfl Ì‡ ÚÓ, ˜ÚÓ Ë ‚ ÔÂ‚ÓÏ, Ë ‚Ó ‚ÚÓÓÏ
ÒÎÛ˜‡Â Ó·‚ËÌflÂÏ˚È Ó‰ËÌ‡ÍÓ‚Ó ÓÔ‡ÒÂÌ, ËÒıÓ‰ ‰ÂÎ‡
ÏÓÊÂÚ ·˚Ú¸ ‡ÁÌ˚Ï, ıÓÚfl “ÔËÌˆËÔ˚ Ó·˘Â„Ó
ÔÂ‰ÛÔÂÊ‰ÂÌËfl ÚÂ·Û˛Ú Ó‰ËÌ‡ÍÓ‚Ó„Ó Í ÌÂÏÛ ÓÚ-
ÌÓ¯ÂÌËfl”

 

13

 

. ÇÂıÓ‚Ì˚È ÒÛ‰ ä‡ÎËÙÓÌËË ‚ 1969 „.
Á‡ÏÂÚËÎ, ˜ÚÓ ÍÓÌˆÂÔˆËË “Ó·˘Â„Ó Ì‡ÏÂÂÌËfl” Ë
“ÒÔÂˆË‡Î¸ÌÓ„Ó Ì‡ÏÂÂÌËfl” “‡Á‚Ë‚‡ÎËÒ¸ Í‡Í ÒÛ-
‰Â·Ì˚È ÓÚ‚ÂÚ Ì‡ ÔÓ·ÎÂÏÛ Ô‡‚ÓÌ‡Û¯ËÚÂÎfl, Ì‡-
ıÓ‰fl˘Â„ÓÒfl ‚ ÒÓÒÚÓflÌËË ÓÔ¸flÌÂÌËfl”
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.

ÄÏÂËÍ‡ÌÒÍ‡fl Û„ÓÎÓ‚ÌÓ-Ô‡‚Ó‚‡fl ‰ÓÍÚËÌ‡ ‚
ˆÂÎÓÏ ÓÚÌÓÒËÚÒfl ‰Ó‚ÓÎ¸ÌÓ ÍËÚË˜ÂÒÍË Í ‡ı‡Ë˜-
ÌÓÏÛ ‰ÂÎÂÌË˛ Ì‡ÏÂÂÌËfl Ì‡ Ó·˘ÂÂ Ë ÒÔÂˆË‡Î¸-
ÌÓÂ. çÓ ÒÛ‰Â·Ì‡fl Ô‡ÍÚËÍ‡ ÔÓ˚‚‡ÂÚ Ò ÌËÏ ‚ÂÒ¸Ï‡
ÌÂÓıÓÚÌÓ. Ñ‡ÊÂ ‚ ÚÂı ¯Ú‡Ú‡ı, „‰Â Û„ÓÎÓ‚Ì˚Â ÍÓ-
‰ÂÍÒ˚ ‚ÒÎÂ‰ èËÏÂÌ˚Ï ìä ÓÚ Ú‡ÍÓ„Ó ‰ÂÎÂÌËfl
ÓÚÍ‡Á‡ÎËÒ¸, ÒÛ‰˚ ‚ÂÏfl ÓÚ ‚ÂÏÂÌË ÔÓ‰Ú‚ÂÊ‰‡-
˛Ú ÔË‚ÂÊÂÌÌÓÒÚ¸ ÂÏÛ. è‡‡‰ÓÍÒ‡Î¸ÌÓÂ ÔÓÎÓ-
ÊÂÌËÂ ÒÛ˘ÂÒÚ‚Ó‚‡ÎÓ ‚ ¯Ú‡ÚÂ àÎÎËÌÓÈÒ ‰Ó 1 flÌ‚‡-
fl 2002 „., ÍÓ„‰‡ Á‡˘ËÚ‡ ÔÓ ÔË˜ËÌÂ ‰Ó·Ó‚ÓÎ¸ÌÓ-
„Ó ÓÔ¸flÌÂÌËfl ·˚Î‡ ÓÚÏÂÌÂÌ‡: ‚ ÓÔÂ‰ÂÎÂÌËË
Ì‡ÏÂÂÌËfl ÛÍ‡Á‡ÌÌÓ„Ó ‰ÂÎÂÌËfl ÌÂ ·˚ÎÓ, Í‡Í ÌÂÚ Ë
ÒÂÈ˜‡Ò (ÒÚ. 4-4 ìä), ‡ ‚ ÓÔÂ‰ÂÎÂÌËË ÓÔ¸flÌÂÌËfl
ÓÌÓ ÔÂ‰ÛÒÏ‡ÚË‚‡ÎÓÒ¸, Ú‡Í Í‡Í ÒÓ„Î‡ÒÌÓ ÒÚ. 6-3
ÎËˆÓ ÌÂ ÔÓ‰ÎÂÊËÚ Û„ÓÎÓ‚ÌÓÈ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚË Á‡
Ò‚ÓÂ ÔÓ‚Â‰ÂÌËÂ, ÂÒÎË ÓÔ¸flÌÂÌËÂ ·˚ÎÓ Ì‡ÒÚÓÎ¸ÍÓ
ÒËÎ¸Ì˚Ï, ˜ÚÓ ÎËˆÓ ÎË¯ËÎÓÒ¸ ‡ÁÛÏ‡ Ë ÒÔÓÒÓ·ÌÓ-
ÒÚË ÙÓÏËÓ‚‡Ú¸ ÒÔÂˆË‡Î¸ÌÓÂ Ì‡ÏÂÂÌËÂ, fl‚Îfl˛-
˘ÂÂÒfl ˝ÎÂÏÂÌÚÓÏ ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚‡. ä ÒÎÓ‚Û, ‡ÁÎË-
˜ËÂ ÏÂÊ‰Û Ó·˘ËÏ Ë ÒÔÂˆË‡Î¸Ì˚Ï Ì‡ÏÂÂÌËÂÏ
ÔÓ‚Ó‰ËÚÒfl ‚ 21 ¯Ú‡ÚÂ.

ÇÓÓ·˘Â ÊÂ Û„ÓÎÓ‚ÌÓÂ Ô‡‚Ó (Á‡ÍÓÌÓ‰‡ÚÂÎ¸-
ÒÚ‚Ó Ë ÔÂˆÂ‰ÂÌÚÌÓÂ Ô‡‚Ó) ‚ ‡ÁÌ˚ı ¯Ú‡Ú‡ı Í
‰Ó·Ó‚ÓÎ¸ÌÓÏÛ ÓÔ¸flÌÂÌË˛ ÓÚÌÓÒËÚÒfl ÔÓ-‡ÁÌÓ-
ÏÛ. èÓ cÓÒÚÓflÌË˛ Ì‡ 1997 „. ‚ 37 ¯Ú‡Ú‡ı ÓÌÓ fl‚Îfl-
ÎÓÒ¸ Á‡˘ËÚÓÈ ÓÚ Ó·‚ËÌÂÌËfl ‚ ÒÓ‚Â¯ÂÌËË ÌÂÍÓÚÓ-
˚ı ÔÂÒÚÛÔÎÂÌËÈ, ÌÓ ÌÂ Û·ËÈÒÚ‚‡, ‚ ‰‚Ûı – ÓÌÓ
ÏÓ„ÎÓ ·˚Ú¸ ÓÒÌÓ‚‡ÌËÂÏ ‰Îfl ÔÓÌËÊÂÌËfl ÚflÊÍÓ„Ó
Û·ËÈÒÚ‚‡ 1 ÒÚÂÔÂÌË ‰Ó ·ÓÎÂÂ ÌËÁÍÓ„Ó ÛÓ‚Ìfl Ë ‚
Ó‰ÌÓÏ ¯Ú‡ÚÂ – ‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸flÌÂÌËÂ ÏÓ„ÎÓ
·˚Ú¸ Á‡˘ËÚÓÈ ÓÚ Ó·‚ËÌÂÌËfl ‚ ÒÓ‚Â¯ÂÌËË Î˛·Ó-
„Ó ÔÂÒÚÛÔÎÂÌËfl. Ç 10 ̄ Ú‡Ú‡ı ‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸fl-
ÌÂÌËÂ ÌÂ ‰ÓÔÛÒÍ‡ÎÓÒ¸ ‚ Í‡˜ÂÒÚ‚Â Á‡˘ËÚ˚ ‚ÓÓ·-
˘Â

 

15

 

. í‡Í, Ì‡ ÓÒÌÓ‚‡ÌËË ÒÚ. 13-03 ÄËÁÓÌ˚: “‚Â-
ÏÂÌÌÓÂ ÓÔ¸flÌÂÌËÂ ‚ ÂÁÛÎ¸Ú‡ÚÂ ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó
ÔËÂÏ‡, ÛÔÓÚÂ·ÎÂÌËfl, ‚‰˚ı‡ÌËfl ËÎË ËÌ˙ÂÍˆËË
‡ÎÍÓ„ÓÎfl, ÌÂÁ‡ÍÓÌÌÓ„Ó ‚Â˘ÂÒÚ‚‡ („Î. 34 ìä) ËÎË
‰Û„Ëı ÔÒËıÓ‡ÍÚË‚Ì˚ı ‚Â˘ÂÒÚ‚ ËÎË ÁÎÓÛÔÓÚÂ·-
ÎÂÌËfl ÔÂ‰ÔËÒ‡ÌÌ˚ÏË ÔÂÔ‡‡Ú‡ÏË (ÎÂÍ‡ÒÚ‚‡-
ÏË) ÌÂ ÒÓÒÚ‡‚ÎflÂÚ ÌÂ‚ÏÂÌflÂÏÓÒÚË Ë ÌÂ fl‚ÎflÂÚÒfl
Á‡˘ËÚÓÈ ÓÚ Ó·‚ËÌÂÌËfl ‚ ÒÓ‚Â¯ÂÌËË Í‡ÍÓ„Ó-ÎË·Ó
ÔÂÒÚÛÔÌÓ„Ó ‡ÍÚ‡ ËÎË ÓÚ Ì‡ÎË˜Ëfl ÚÂ·ÛÂÏÓ„Ó ÔÒË-
ıË˜ÂÒÍÓ„Ó ÒÓÒÚÓflÌËfl”. ÖÒÎË ËÏÂÚ¸ ‚ ‚Ë‰Û, ˜ÚÓ ÔÓ-
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Dressler J.

 

 Understanding criminal law. Matthew Bender& Co,
Inc. 2001. P. 326.

 

14

 

People v. Hood, 462. P. 2d 370, 377 (Cal. 1969).

 

15

 

Keitner M

 

. Just say no excuse: the rise and fall of the intoxica-
tion depense // 87 J. Crim/ L & Criminology? 1997. P. 518–520.
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‰Ó·Ì˚Â ÒÚ‡ÚÛÚ˚ ·˚ÎË ÔËÌflÚ˚ ‚ ÔÂËÓ‰ 1996–
1997 „„., ÔÓ-‚Ë‰ËÏÓÏÛ, ÔÓ‰ ‚ÎËflÌËÂÏ Â¯ÂÌËfl
ÇÂıÓ‚ÌÓ„Ó ÒÛ‰‡ ÒÚ‡Ì˚ ÔÓ ‰ÂÎÛ ù„ÂÎ¸ıÓÙÙ‡
1996 „.
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 Ë ˜ÚÓ “Á‡ÔÂÚËÚÂÎ¸Ì˚Â” ÒÚ‡ÚÛÚ˚ Ú‡Í ÊÂ
ÔËÌËÏ‡ÎËÒ¸ ‚ ÔÓÒÎÂ‰Û˛˘ËÂ „Ó‰˚ ‚ ‰Û„Ëı ¯Ú‡-
Ú‡ı, Ó ˜ÂÏ Ò‚Ë‰ÂÚÂÎ¸ÒÚ‚ÛÂÚ ‚˚¯ÂÔË‚Â‰ÂÌÌ˚È
ÔËÏÂ ¯Ú‡Ú‡ àÎÎËÌÓÈÒ
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, ÚÓ ÏÓÊÌÓ „Ó‚ÓËÚ¸ Ó·
ÓÔÂ‰ÂÎÂÌÌÓÈ ÚÂÌ‰ÂÌˆËË ‚ ‰‡ÌÌÓÈ Ó·Î‡ÒÚË. í‡ÍÓÈ
‚˚‚Ó‰ ÔÓ‰Ú‚ÂÊ‰‡ÂÚÒfl ‚˚ÒÍ‡Á˚‚‡ÌËÂÏ ÑÊ. ÜË-
·Ó: Á‡ÍÓÌÓ‰‡ÚÂÎË Ë ÒÛ‰˚ ‚ÒÂ ˜‡˘Â „Ó‚ÓflÚ “ÌÂÚ”
ÓÔ¸flÌÂÌË˛ Í‡Í Á‡˘ËÚÂ ËÎË ÒÏfl„˜‡˛˘ÂÏÛ Ó·ÒÚÓfl-
ÚÂÎ¸ÒÚ‚Û
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.
Ç èËÏÂÌÓÏ ìä (ÒÚ. 2.08) ÒÓ‰ÂÊ‡ÚÒfl ‰‚‡ ÔÓ-

ÎÓÊÂÌËfl, ÔËÏÂÌËÏ˚Â Í ÒÎÛ˜‡flÏ ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó
ÓÔ¸flÌÂÌËfl. 

 

èÂ‚ÓÂ

 

: Á‡ ËÒÍÎ˛˜ÂÌËflÏË, ÔÂ‰ÛÒÏÓÚ-
ÂÌÌ˚ÏË Ô. 4

 

19

 

, ÓÔ¸flÌÂÌËÂ ‰ÂflÚÂÎfl ÌÂ fl‚ÎflÂÚÒfl ÓÒ-
ÌÓ‚‡ÌËÂÏ ‰Îfl Á‡˘ËÚ˚, ÂÒÎË ÓÌÓ ÌÂ ËÒÍÎ˛˜‡ÂÚ Í‡-
ÍÓÈ-ÎË·Ó ˝ÎÂÏÂÌÚ ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚‡. 

 

ÇÚÓÓÂ

 

: ÂÒÎË
‰ÂflÚÂÎ¸ ‚ ÒËÎÛ ‚˚Á‚‡ÌÌÓ„Ó ËÏ Ò‡ÏËÏ ÓÔ¸flÌÂÌËfl ÌÂ
ÒÓÁÌ‡ÂÚ ËÒÍ‡, ÍÓÚÓ˚È, ·Û‰¸ ÓÌ ÚÂÁ‚, ÒÓÁÌ‡‚‡Î
·˚, Ú‡ÍÓÂ ÓÚÒÛÚÒÚ‚ËÂ ÒÓÁÌ‡ÌËfl ÌÂ ËÏÂÂÚ ÁÌ‡˜ÂÌËfl
‚ ÒÎÛ˜‡flı, ÍÓ„‰‡ ÌÂÓÒÚÓÓÊÌÓÒÚ¸ Ó·‡ÁÛÂÚ Í‡ÍÓÈ-
ÎË·Ó ËÁ ˝ÎÂÏÂÌÚÓ‚ ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚‡.

àÁ ˝ÚËı ÔÓÎÓÊÂÌËÈ ÏÓÊÌÓ Ò‰ÂÎ‡Ú¸ ‚˚‚Ó‰, ˜ÚÓ
‰‡ÊÂ ÂÒÎË ÓÔ¸flÌÂÌËÂ fl‚ÎflÂÚÒfl ‰Ó·Ó‚ÓÎ¸Ì˚Ï,
ÓÌÓ ÏÓÊÂÚ ·˚Ú¸ Á‡˘ËÚÓÈ ÓÚ ÔÂ‰˙fl‚ÎÂÌÌÓ„Ó Ó·-
‚ËÌÂÌËfl, ÂÒÎË ÓÌÓ ËÒÍÎ˛˜‡ÂÚ ˆÂÎ¸ (Ì‡ÏÂÂÌËÂ)
ËÎË ÓÒÓÁÌ‡ÌËÂ (Á‡‚Â‰ÓÏÓÒÚ¸), ÌÓ ÌÂ ËÒÍÎ˛˜‡ÂÚ ÌÂ-
ÓÒÚÓÓÊÌÓÒÚ¸
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. ùÚ‡ ÂÍÓÏÂÌ‰‡ˆËfl èËÏÂÌÓ„Ó
ìä Ì‡¯Î‡ ÓÚ‡ÊÂÌËÂ ‚ Û„ÓÎÓ‚Ì˚ı ÍÓ‰ÂÍÒ‡ı ¯Ú‡-
ÚÓ‚. Ç ÌÂÍÓÚÓ˚ı ËÁ ÌËı ÔÂ‰ÛÒÏ‡ÚË‚‡˛ÚÒfl ·Ó-
ÎÂÂ ‚˚ÒÓÍËÂ ÚÂ·Ó‚‡ÌËfl. í‡Í, ÔÓ ìä ÄÎflÒÍË
ÓÔ¸flÌÂÌËÂ ÏÓÊÂÚ ·˚Ú¸ ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚ÓÏ ÓÚÒÛÚ-
ÒÚ‚Ëfl ÚÓÎ¸ÍÓ Ì‡ÏÂÂÌËfl (ÒÚ. 11.83.630). èÓ˝ÚÓÏÛ,
Ì‡ÔËÏÂ, Ú‡ÍÓÂ ÔÂÒÚÛÔÎÂÌËÂ Í‡Í ÔÓ‰ÎÓ„ ËÎË
ÔÓ‰‰ÂÎÍ‡ ‰ÓÍÛÏÂÌÚÓ‚, ÍÓÚÓÓÂ ÚÂ·ÛÂÚ Ì‡ÏÂÂ-
ÌËfl Ó·Ï‡ÌÛÚ¸ ÍÓ„Ó-ÚÓ, ÌÂ ÏÓÊÂÚ ·˚Ú¸ ÒÓ‚Â¯ÂÌÓ
ÒÛ·˙ÂÍÚÓÏ, ÍÓÚÓ˚È Ì‡ıÓ‰ËÎÒfl ‚ ÒÓÒÚÓflÌËË ÓÔ¸fl-
ÌÂÌËfl, ˜ÚÓ·˚ ËÏÂÚ¸ Ú‡ÍÓÂ Ì‡ÏÂÂÌËÂ. ÑÛ„ÓÈ
ÔËÏÂ ËÁ ÒÛ‰Â·ÌÓÈ Ô‡ÍÚËÍË: Ó·‚ËÌflÂÏ˚È, ÍÓÚÓ-
ÓÏÛ ËÌÍËÏËÌËÓ‚‡ÎÓÒ¸ ÚflÊÍÓÂ Û·ËÈÒÚ‚Ó I ÒÚÂ-
ÔÂÌË (‚Ó ÏÌÓ„Ëı ¯Ú‡Ú‡ı Ë Ì‡ ÙÂ‰Â‡Î¸ÌÓÏ ÛÓ‚ÌÂ
ÓÌÓ Í‡‡ÂÚÒfl ÒÏÂÚÌÓÈ Í‡ÁÌ¸˛), Ú‡Í Í‡Í Û·ËÈÒÚ‚Ó

 

16

 

Montana v. Egelhoff, 518 U.S. 37, 116 S. Ct. 2013 (1996).
  Ç Â¯ÂÌËË ÔÓ ˝ÚÓÏÛ ‰ÂÎÛ ÇÂıÓ‚Ì˚È ÒÛ‰ ÔÓÒÚ‡ÌÓ‚ËÎ: ÌÂÚ

ÍÓÌÒÚËÚÛˆËÓÌÌÓ„Ó Ô‡‚‡ ÔÓ‰ÌËÏ‡Ú¸ ‚ÓÔÓÒ Ó Á‡˘ËÚÂ, ÓÒÌÓ-
‚‡ÌÌÓÈ Ì‡ ‰Ó·Ó‚ÓÎ¸ÌÓÏ ÓÔ¸flÌÂÌËË Ë ¯Ú‡Ú˚ ‚ÓÎ¸Ì˚
ÛÔ‡Á‰ÌflÚ¸ Ú‡ÍÛ˛ Á‡˘ËÚÛ. 
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Ç ÍÓÏÏÂÌÚ‡ËË Í ÒÚ. 6-3 ìä àÎÎËÌÓÈÒ‡ „Ó‚ÓËÚÒfl, ˜ÚÓ ËÁ-
ÏÂÌÂÌËfl ‚ ˝ÚÛ ÒÚ‡Ú¸˛ ·˚ÎË ‚ÌÂÒÂÌ˚ ÔÓ‰ ‚ÎËflÌËÂÏ ÛÍ‡Á‡Ì-
ÌÓ„Ó Â¯ÂÌËfl ÇÂıÓ‚ÌÓ„Ó ÒÛ‰‡ (Illinois criminal law and pro-
cedure, 2004. Statutes, cases and commentary. Chase Leonard /
Stipes publishing L.L.C. 2004. P. 30).
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Gibeaut J.

 

 Sobering thoughts // American bar association jour-
nal. 1997. 83. ê. 57. 
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ëÓ‰ÂÊ‡ÌËÂ ˝ÚÓ„Ó ÔÛÌÍÚ‡ ÔË‚Ó‰ËÚÒfl ‚˚¯Â.
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èËÏÂÌ˚È ìä ÔÂ‰ÛÒÏ‡ÚË‚‡ÂÚ ˜ÂÚ˚Â ÙÓÏ˚ ‚ËÌÓ‚-
ÌÓÒÚË: ˆÂÎ¸ (‚ ÍÓ‰ÂÍÒ‡ı ¯Ú‡ÚÓ‚ – Ì‡ÏÂÂÌËÂ), ÓÒÓÁÌ‡ÌËÂ
(Á‡‚Â‰ÓÏÓÒÚ¸), ÌÂÓÒÚÓÓÊÌÓÒÚ¸ Ë ÌÂ·ÂÊÌÓÒÚ¸ (ÒÚ. 2.02). 

 

ÔÓËÁÓ¯ÎÓ ‚Ó ‚ÂÏfl ÒÓ‚Â¯ÂÌËfl Ó„‡·ÎÂ-
ÌËfl
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, ÏÓÊÂÚ Ì‡‰ÎÂÊ‡˘ËÏ Ó·‡ÁÓÏ Á‡˘Ë˘‡Ú¸Òfl
ÓÚ ÔÂ‰˙fl‚ÎÂÌÌÓ„Ó Ó·‚ËÌÂÌËfl Ì‡ ÚÓÏ ÓÒÌÓ‚‡ÌËË,
˜ÚÓ ÓÌ ·˚Î Ì‡ÒÚÓÎ¸ÍÓ Ô¸flÌ, ˜ÚÓ ÌÂ ÏÓ„ ËÏÂÚ¸ Ì‡-
ÏÂÂÌËfl ÒÓ‚Â¯ËÚ¸ Ó„‡·ÎÂÌËÂ, Ú.Â. ÌÂ ‚ËÌÓ‚ÂÌ ‚
ÒÓ‚Â¯ÂÌËË ˝ÚÓ„Ó ÔÂÒÚÛÔÎÂÌËfl
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.

èË Â¯ÂÌËË ‡ÒÒÏ‡ÚË‚‡ÂÏÓ„Ó ‚ÓÔÓÒ‡ ÒÛ‰˚
Û˜ËÚ˚‚‡˛Ú ÍÓÎË˜ÂÒÚ‚Ó ‚Â˘ÂÒÚ‚‡, ÍÓÚÓÓÂ ·˚ÎÓ
“ÔËÌflÚÓ”, ÒÚÂÔÂÌ¸ ÓÔ¸flÌÂÌËfl, ÍÓ„‰‡ ˝ÚÓ ËÏÂÎÓ
ÏÂÒÚÓ Ë ‰Û„ËÂ Ù‡ÍÚÓ˚. í‡Í, Ì‡ÔËÏÂ, ÇÂıÓ‚-
Ì˚È ÒÛ‰ ¯Ú‡Ú‡ é„‡ÈÓ ‚ 1998 „. ÛÍ‡Á‡Î: Ó·‚ËÌflÂ-
Ï˚È ‰ÓÎÊÂÌ ‰ÓÍ‡Á‡Ú¸, ˜ÚÓ ÓÔ¸flÌÂÌËÂ ·˚ÎÓ Ì‡-
ÒÚÓÎ¸ÍÓ ÒËÎ¸Ì˚Ï, ˜ÚÓ ÌÂ ÔÓÁ‚ÓÎËÎÓ ÒÙÓÏËÓ-
‚‡Ú¸ ÒÓÓÚ‚ÂÚÒÚ‚Û˛˘ÂÂ Ì‡ÏÂÂÌËÂ. èÓÒÍÓÎ¸ÍÛ,
Í‡Í ·˚ÎÓ ÛÒÚ‡ÌÓ‚ÎÂÌÓ, Ó·‚ËÌflÂÏ˚È “ÔËÌflÎ” ‡Î-
ÍÓ„ÓÎ¸ ÔÓÒÎÂ ÔÓËÁ‚Â‰ÂÌÌ˚ı ‚˚ÒÚÂÎÓ‚, ÓÌ ÔÓ-
ÒÚ‡ÌÓ‚ËÎ, ˜ÚÓ ÒÛ‰¸fl ÒÓ‚Â¯ÂÌÌÓ Ô‡‚ËÎ¸ÌÓ ‚ Ì‡-
ÒÚ‡‚ÎÂÌËË ÔËÒflÊÌ˚Ï ÓÚÍ‡Á‡ÎÒfl ÓÚ ÒÒ˚ÎÍË Ì‡
‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸flÌÂÌËÂ
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. é‰Ì‡ÍÓ, ÂÒÎË Ì‡ÏÂÂ-
ÌËÂ ÒÓ‚Â¯ËÚ¸ ÔÂÒÚÛÔÎÂÌËÂ ÒÙÓÏËÓ‚‡ÎÓÒ¸ Á‡-
‡ÌÂÂ Ë ÒÛ·˙ÂÍÚ ÛÔÓÚÂ·ÎflÂÚ ‡ÎÍÓ„ÓÎ¸ ‰Îfl ı‡·-
ÓÒÚË, ÓÌ ÌÂ ÏÓÊÂÚ ÒÒ˚Î‡Ú¸Òfl Ì‡ ÓÔ¸flÌÂÌËÂ Í‡Í Ì‡
Á‡˘ËÚÛ ÓÚ Ó·‚ËÌÂÌËfl, ‰‡ÊÂ ÂÒÎË Í ÏÓÏÂÌÚÛ ÒÓ‚Â-
¯ÂÌËfl ÔÂÒÚÛÔÎÂÌËfl ÓÌ ·˚Î Ì‡ÒÚÓÎ¸ÍÓ Ô¸flÌ, ˜ÚÓ-
·˚ ËÏÂÚ¸ ÒÓÓÚ‚ÂÚÒÚ‚Û˛˘ÂÂ Ì‡ÏÂÂÌËÂ.

ì. ã‡ÙÂÈ‚ ÔË¯ÂÚ, ˜ÚÓ ÌÂ Ó·flÁ‡ÚÂÎ¸ÌÓ, ˜ÚÓ·˚ ‚
ÂÁÛÎ¸Ú‡ÚÂ ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂÌËfl ÒÛ·˙ÂÍÚ
ÒÚ‡Î ÌÂ‚ÏÂÌflÂÏ˚Ï ËÎË ‚Ô‡Î ‚ ·ÂÒÒÓÁÌ‡ÚÂÎ¸ÌÓÂ
ÒÓÒÚÓflÌËÂ, ËÎË ÌÂ ÏÓ„ ‡ÁÎË˜‡Ú¸, ˜ÚÓ ıÓÓ¯Ó, ‡
˜ÚÓ ÔÎÓıÓ
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. ÇÓÁÏÓÊÌÓ, ÓÌ ‚ ÔËÌˆËÔÂ Ô‡‚, ÌÓ
‡·ÒÓÎ˛ÚÌ˚È ı‡‡ÍÚÂ ˝ÚÓ„Ó ÛÚ‚ÂÊ‰ÂÌËfl ËÏ ÊÂ
ÒÚ‡‚ËÚÒfl ÔÓ‰ ÒÓÏÌÂÌËÂ ÔË‚Â‰ÂÌÌÓÈ ‚˚‰ÂÊÍÓÈ
ËÁ ÔÂˆÂ‰ÂÌÚ‡ 1935 „. (¯Ú‡Ú äÂÌÚÛÍÍË): ‰Îfl ÚÓ„Ó,
˜ÚÓ·˚ ‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸flÌÂÌËÂ fl‚ÎflÎÓÒ¸ “˝Ù-
ÙÂÍÚË‚Ì˚Ï”, ÓÌÓ ‰ÓÎÊÌÓ ·˚Ú¸ Ú‡ÍËÏ, ˜ÚÓ·˚
“ÔÓÎÌÓÒÚ¸˛ ÎË¯‡ÎÓ Ó·‚ËÌflÂÏÓ„Ó Â„Ó ‡ÁÛÏ‡ Ë ‰Â-
Î‡ÎÓ ÌÂÒÔÓÒÓ·Ì˚Ï ÔÓÌËÏ‡Ú¸, ˜ÚÓ ıÓÓ¯Ó, ‡ ˜ÚÓ
ÔÎÓıÓ”
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. ÇÓÔÓÒ˚ ÒÓÓÚÌÓ¯ÂÌËfl ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó
ÓÔ¸flÌÂÌËfl Ë ÌÂ‚ÏÂÌflÂÏÓÒÚË, ‡ Ú‡ÍÊÂ ·ÂÒÒÓÁÌ‡-
ÚÂÎ¸ÌÓÒÚË ÌÛÊ‰‡˛ÚÒfl ‚ ÒÔÂˆË‡Î¸ÌÓÏ ‡ÒÒÏÓÚÂ-
ÌËË, ˜ÚÓ ÔÓ ‚ÓÁÏÓÊÌÓÒÚË ‰ÂÎ‡ÂÚÒfl ‰‡ÎÂÂ.

óÚÓ ÊÂ Í‡Ò‡ÂÚÒfl ÌÂÓÒÚÓÓÊÌÓÒÚË, ÍÓÚÓ‡fl,
Í‡Í ÓÚÏÂ˜‡ÎÓÒ¸ ‚˚¯Â, ‚ ÒËÎÛ ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó
ÓÔ¸flÌÂÌËfl ÔÓ ÂÍÓÏÂÌ‰‡ˆËË èËÏÂÌÓ„Ó ìä ‚
fl‰Â ¯Ú‡ÚÓ‚, ‚ ˜‡ÒÚÌÓÒÚË ‚ ç¸˛-âÓÍÂ ÌÂ ËÒÍÎ˛-
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é·‚ËÌÂÌËÂ ·˚ÎÓ ÓÒÌÓ‚‡ÌÓ Ì‡ ‰ÓÍÚËÌÂ felony-murder (ÙÂ-
ÎÓÌËfl – ÚflÊÍÓÂ Û·ËÈÒÚ‚Ó): Î˛·ÓÂ Û·ËÈÒÚ‚Ó, ‰‡ÊÂ ÒÎÛ˜‡È-
ÌÓÂ, ËÏÂ‚¯ÂÂ ÏÂÒÚÓ ‚ ıÓ‰Â ÒÓ‚Â¯ÂÌËÈ ÙÂÎÓÌËË (‰ÂflÌËfl,
ÔÓ Ó·˘ÂÏÛ Ô‡‚ËÎÛ Í‡‡ÂÏÓ„Ó ÎË¯ÂÌËÂÏ Ò‚Ó·Ó‰˚ ÒÓÍÓÏ
·ÓÎÂÂ Ó‰ÌÓ„Ó „Ó‰‡), ÏÓÊÂÚ Í‚‡ÎËÙËˆËÓ‚‡Ú¸Òfl Í‡Í ÚflÊ-
ÍÓÂ, ‚Ó ÏÌÓ„Ëı ˛ËÒ‰ËÍˆËflı – Í‡Í ÚflÊÍÓÂ Û·ËÈÒÚ‚Ó I ÒÚÂ-
ÔÂÌË.
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People v. Koerlev, 244. N.J. 147, 155 N.E. 79 (1926).
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State v. Mittes, 81 Ohio St 3d 223, 690 N.E. 2d 522 (1998).
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 LaFave v. Criminal Law. St. Paul, M.N, West/Thomson. 2003.
P. 475.
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 Ibid; Jate v. Commonwealth, 258 Ky.685, 80 S.W 2d 817
(1935).
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, ÚÓ Á‰ÂÒ¸ ÏÓÊÌÓ „Ó‚ÓËÚ¸ Ó ̨ Ë‰Ë˜ÂÒÍÓÈ
ÙËÍˆËË, ÔÓÁ‚ÓÎfl˛˘ÂÈ Ò˜ËÚ‡Ú¸ ÎËˆÓ, Ì‡ıÓ‰fl˘ËÏ-
Òfl ‚ ÓÔÂ‰ÂÎÂÌÌÓÏ ‚ËÌÓ‚ÌÓÏ ÔÒËıË˜ÂÒÍÓÏ ÒÓÒÚÓfl-
ÌËË, ÍÓÚÓÓ„Ó ÓÌ Ù‡ÍÚË˜ÂÒÍË ÌÂ ËÏÂÂÚ. ùÚÓ ·˚ÎÓ
Ò‰ÂÎ‡ÌÓ ‰Îfl ÒÓÁ‰‡ÌËfl Ò‚ÓÂÓ·‡ÁÌÓ„Ó ÍÓÏÔÓÏËÒÒ‡
ÏÂÊ‰Û ÊÂÎ‡ÌËÂÏ ‚ÓÁÎÓÊËÚ¸ Í‡ÍÛ˛-ÚÓ ÓÚ‚ÂÚ-
ÒÚ‚ÂÌÌÓÒÚ¸ ‰Îfl Á‡˘ËÚ˚ Ó·˘ÂÒÚ‚‡ Ë Û·ÂÊ‰ÂÌËÂÏ,
˜ÚÓ Ô‡‚ÓÌ‡Û¯ËÚÂÎ¸, Ì‡ıÓ‰fl˘ËÈÒfl ‚ ÒÓÒÚÓflÌËË
‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂÌËfl, ÏÂÌÂÂ ‚ËÌÓ‚ÂÌ, ˜ÂÏ
ÎËˆÓ, ÍÓÚÓÓÂ ‰ÂÈÒÚ‚ËÚÂÎ¸ÌÓ ËÏÂÂÚ ‚ËÌÓ‚ÌÓÂ
ÔÒËıË˜ÂÒÍÓÂ ÒÓÒÚÓflÌËÂ ‚Ó ‚ÂÏfl ÒÓ‚Â¯ÂÌËfl ÔÓ-
Òfl„‡ÚÂÎ¸ÒÚ‚‡
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. é‰Ì‡ÍÓ ˝ÚÓÚ ÍÓÏÔÓÏËÒÒ ˜‡ÒÚÓ ÌÂ
ÔË‚Ó‰ËÚ Í ‰ÓÒÚËÊÂÌË˛ ÊÂÎ‡ÂÏÓ„Ó ÂÁÛÎ¸Ú‡Ú‡,
Ú‡Í Í‡Í ÌÂ ‚ÒflÍÓÂ ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚Ó, ÍÓÚÓÓÂ ÏÓÊÂÚ
·˚Ú¸ ÒÓ‚Â¯ÂÌÓ Ò ˆÂÎ¸˛ (Ì‡ÏÂÂÌÌÓ) ËÎË Ò ÓÒÓ-
ÁÌ‡ÌËÂÏ, ÏÓÊÂÚ ·˚Ú¸ ÒÓ‚Â¯ÂÌÓ ÔÓ ÌÂÓÒÚÓÓÊ-
ÌÓÒÚË. 

ÅÓÎÂÂ ÒÂ¸ÂÁÌ˚È ÛÔÂÍ, ÍÓÚÓ˚È ‚˚ÒÍ‡Á˚‚‡-
ÂÚÒfl ‚ ‡ÏÂËÍ‡ÌÒÍÓÈ ˛Ë‰Ë˜ÂÒÍÓÈ ÎËÚÂ‡ÚÛÂ ÔÓ
‡‰ÂÒÛ ÛÍ‡Á‡ÌÌÓ„Ó ÍÓÏÔÓÏËÒÒ‡, Í‡Ò‡ÂÚÒfl Â„Ó ÒÛ-
ÚË, ÓÒÌÓ‚. í‡Í, è. êÓ·ËÌÒÓÌ ÓÚÏÂ˜‡ÂÚ, ˜ÚÓ ÓÚÌÓ-
¯ÂÌËÂ Í ÒÛ·˙ÂÍÚÛ Ú‡Í, Í‡Í ÂÒÎË ·˚ ÓÌ Ì‡ıÓ‰ËÎÒfl ‚
Í‡ÍÓÏ-ÎË·Ó ‚ËÌÓ‚ÌÓÏ ÔÒËıË˜ÂÒÍÓÏ ÒÓÒÚÓflÌËË,
ÍÓÚÓÓ„Ó ÓÌ ‚ ‰ÂÈÒÚ‚ËÚÂÎ¸ÌÓÒÚË ÌÂ ËÏÂÂÚ, fl‚ÎflÂÚ-
Òfl “ÌÂÎÓ„Ë˜Ì˚Ï Ë ÌÂ˝ÚË˜Ì˚Ï”. í‡ÍÓÂ ÓÚÌÓ¯ÂÌËÂ,
ÔÓ‰ÓÎÊ‡ÂÚ ÓÌ, “ÌÂÒÓ‚ÏÂÒÚËÏÓ Ò Ó·˘ËÏË ÔËÌˆË-
Ô‡ÏË Û„ÓÎÓ‚ÌÓÈ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚË”
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.
ê‡ÒÒÏ‡ÚË‚‡fl ˝ÚÓÚ ‚ÓÔÓÒ ÏÌÓ„ËÂ ‡ÏÂËÍ‡Ì-

ÒÍËÂ ‡‚ÚÓ˚ Ó·‡˘‡˛ÚÒfl Í ‡Ì„ÎËÈÒÍÓÏÛ ÔÂˆÂ-
‰ÂÌÚÛ ÔÓ ‰ÂÎÛ DPP v. Majewski, ‚ ÍÓÚÓÓÏ ÒÛ‰ è‡Î‡-
Ú˚ ÎÓ‰Ó‚ Ù‡ÍÚË˜ÂÒÍË ÔËÁÌ‡ÂÚ ‚˚¯ÂÒÍ‡Á‡ÌÌÓÂ,
ÌÓ ÛÚ‚ÂÊ‰‡ÂÚ, ˜ÚÓ ÒÓı‡ÌÂÌËÂ ÒÛ˘ÂÒÚ‚Û˛˘Â„Ó
Ô‡‚ËÎ‡ Ó·ÛÒÎÓ‚ÎÂÌÓ Ó·˘ÂÒÚ‚ÂÌÌÓÈ ÓÁ‡·Ó˜ÂÌÌÓ-
ÒÚ¸˛. éÌ Ú‡ÍÊÂ ÔËÁÌ‡ÂÚ, ˜ÚÓ ÂÒÎË ÎËˆÓ Ó·‚ËÌfl-
ÂÚÒfl ‚ ÒÓ‚Â¯ÂÌËË ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚‡, ÌÂ ÚÂ·Û˛˘Â-
„Ó ÒÔÂˆË‡Î¸ÌÓ„Ó Ì‡ÏÂÂÌËfl (ˆÂÎË, Ì‡ÏÂÂÌËfl ËÎË
ÓÒÓÁÌ‡ÌËfl – ÔÓ ÚÂÏËÌÓÎÓ„ËË èËÏÂÌÓ„Ó ìä
ËÎË ìä, Ì‡ÔËÏÂ, ¯Ú‡Ú‡ ç¸˛-âÓÍ‡), Ë ÔÓÎ‡„‡-
ÂÚÒfl Ì‡ ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚Ó ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂ-
ÌËfl, Ó·‚ËÌÂÌËÂ ÌÂ ‰ÓÎÊÌÓ ‰ÓÍ‡Á˚‚‡Ú¸ ÌË 

 

mens
rea

 

, Ó·˚˜ÌÓ ÚÂ·ÛÂÏÓÂ ‰Îfl ˝ÚÓ„Ó ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚‡
(‰‡ÊÂ ÂÒÎË ÓÌÓ ÛÍ‡Á‡ÌÓ ‚ Â„Ó ÓÔÂ‰ÂÎÂÌËË), ÌË
‰Ó·Ó‚ÓÎ¸ÌÓÒÚ¸ Â„Ó ‰ÂÈÒÚ‚Ëfl; Ú‡ÍÓÂ ÎËˆÓ ÏÓÊÂÚ
·˚Ú¸ ÓÒÛÊ‰ÂÌÓ Ì‡ ÓÒÌÓ‚‡ÌËË ‰ÓÍ‡Á‡ÌÌÓÒÚË ÒÓ‚Â-
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Robinson P

 

. Op. cit. P. 312.
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Ç ìä (Ô. 3 ÒÚ. 15.05) ¯Ú‡Ú‡ ç¸˛-âÓÍ ˝Ú‡ ÙÓÏ‡ ‚ËÌÓ‚ÌÓ-
ÒÚË ÓÔÂ‰ÂÎflÂÚÒfl ÒÎÂ‰Û˛˘ËÏ Ó·‡ÁÓÏ: “ãËˆÓ ‰ÂÈÒÚ‚ÛÂÚ
ÌÂÓÒÚÓÓÊÌÓ ÔÓ ÓÚÌÓ¯ÂÌË˛ Í ÂÁÛÎ¸Ú‡ÚÛ ËÎË Ó·ÒÚÓflÚÂÎ¸-
ÒÚ‚‡Ï, ÍÓÚÓ˚Â ÓÔËÒ‡Ì˚ Á‡ÍÓÌÓÏ, ÓÔÂ‰ÂÎfl˛˘ËÏ ÔÓÒfl„‡-
ÚÂÎ¸ÒÚ‚Ó, ÂÒÎË ÓÌÓ ÓÒÓÁÌ‡ÂÚ Ë ÒÓÁÌ‡ÚÂÎ¸ÌÓ Ë„ÌÓËÛÂÚ ÁÌ‡-
˜ËÚÂÎ¸Ì˚È Ë ÌÂÓÔ‡‚‰‡ÌÌ˚È ËÒÍ ÚÓ„Ó, ˜ÚÓ ÂÁÛÎ¸Ú‡Ú Ì‡-
ÒÚÛÔËÚ ËÎË ˜ÚÓ Ú‡ÍËÂ Ó·ÒÚÓflÚÂÎ¸ÒÚ‚‡ ÒÛ˘ÂÒÚ‚Û˛Ú. èÓ
Ò‚ÓÂÏÛ ı‡‡ÍÚÂÛ Ë ÒÚÂÔÂÌË ËÒÍ ‰ÓÎÊÂÌ ·˚Ú¸ Ú‡ÍËÏ, ˜ÚÓ
Â„Ó Ë„ÌÓËÓ‚‡ÌËÂ ÒÓÒÚ‡‚ÎflÂÚ „Û·ÓÂ ÓÚÍÎÓÌÂÌËÂ ÓÚ ÚÂ-
·Ó‚‡ÌËÈ, ÍÓÚÓ˚Â ·˚ ÒÓ·Î˛‰‡ÎËÒ¸ ‡ÁÛÏÌ˚Ï ÎËˆÓÏ ‚ ‰‡Ì-
ÌÓÈ ÒËÚÛ‡ˆËË”. à ‰‡ÎÂÂ. “ãËˆÓ, ÍÓÚÓÓÂ ÒÓÁ‰‡ÂÚ Ú‡ÍÓÈ
ËÒÍ, ÌÓ ÌÂ ÓÒÓÁÌ‡ÂÚ Â„Ó ÚÓÎ¸ÍÓ ÔÓ ÔË˜ËÌÂ Ò‚ÓÂ„Ó ‰Ó·Ó-
‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂÌËfl, Ú‡ÍÊÂ ‰ÂÈÒÚ‚ÛÂÚ ÌÂÓÒÚÓÓÊÌÓ ÔÓ ÓÚ-
ÌÓ¯ÂÌË˛ Í Ú‡ÍÓÏÛ ËÒÍÛ”.
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Ibid. P. 313.

 

¯ÂÌËfl ËÏ 

 

actus reus

 

29

 

. åÓÊÌÓ „Ó‚ÓËÚ¸, ̃ ÚÓ ÔÓ ÒÛ-
˘ÂÒÚ‚Û ˝ÚÓ ÓÁÌ‡˜‡ÂÚ ÒÚÓ„Û˛ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚ¸

 

30

 

.
éÒÓÁÌ‡‚‡fl ÛflÁ‚ËÏÓÒÚ¸ ‰Îfl ÍËÚËÍË ‡ÒÒÏ‡ÚË-

‚‡ÂÏÓ„Ó Ô‡‚ËÎ‡, ÚÓ˜ÌÂÂ, ËÒÍÎ˛˜ÂÌËfl ËÁ Ó·˘Â„Ó
Ô‡‚ËÎ‡, ÔËÁÌ‡‚‡fl ÂÂ “Á‡ÒÎÛÊË‚‡˛˘ÂÈ Û‚‡ÊÂ-
ÌËfl”, ÍÓÏÏÂÌÚ‡ÚÓ˚ èËÏÂÌÓ„Ó ìä ÚÂÏ ÌÂ ÏÂ-
ÌÂÂ Â„Ó ÓÔ‡‚‰˚‚‡˛Ú. èÓÚË‚ÌÓÂ Ô‡‚ËÎÓ, ÔË¯ÛÚ
ÓÌË, Á‡ÒÚ‡‚ËÚ Ó·‚ËÌÂÌËÂ ‰ÓÍ‡Á˚‚‡Ú¸, ˜ÚÓ Ó·‚ËÌfl-
ÂÏ˚È ÒÓÁÌ‡ÚÂÎ¸ÌÓ Ë„ÌÓËÓ‚‡Î ·ÓÎ¸¯ÓÈ ËÒÍ
ÓÔ‡ÒÌÓÒÚË ‚ ÚÓ ‚ÂÏfl, ÍÓ„‰‡ ÓÌ ÒÚ‡Î Ô¸flÌ˚Ï, ‡ ˝ÚÓ
·˚ÎÓ ·˚ ˜ÂÁ‚˚˜‡ÈÌÓ ÚÛ‰ÌÓ ‰ÓÍ‡Á‡Ú¸
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.
ä‡Í ‚˚ıÓ‰ ËÁ Ú‡ÍÓ„Ó ÔÓÎÓÊÂÌËfl ÌÂÍÓÚÓ˚Â

Û˜ÂÌ˚Â ÔÂ‰Î‡„‡˛Ú ‚ Í‡˜ÂÒÚ‚Â Á‡˘ËÚ˚ ËÒÍÎ˛˜Â-
ÌËÂ Î˛·Ó„Ó ‚ËÌÓ‚ÌÓ„Ó ÔÒËıË˜ÂÒÍÓ„Ó ÒÓÒÚÓflÌËfl.
çÓ ‚ ˝ÚÓÏ ÒÎÛ˜‡Â Ì‡ Ó·‚ËÌflÂÏÓ„Ó ‚ÓÁÎ‡„‡Î‡Ò¸ ·˚
Û„ÓÎÓ‚Ì‡fl ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚ¸ Á‡ ÒÔÂˆË‡Î¸ÌÓÂ ÔÓÒfl-
„‡ÚÂÎ¸ÒÚ‚Ó (“ÓÔ‡ÒÌÓÂ ÓÔ¸flÌÂÌËÂ”), ÍÓÚÓÓÂ ·˚
Ì‡Í‡Á˚‚‡ÎÓÒ¸ Í‡Í Á‡ ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚Ó, Á‡ ÍÓÚÓÓÂ
·˚Î‡ ‰ÓÔÛ˘ÂÌ‡ Á‡˘ËÚ‡ ‚ ÒËÎÛ ÓÔ¸flÌÂÌËfl
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. é‰Ì‡-
ÍÓ Â‡ÎËÁ‡ˆËfl ‰‡ÌÌÓ„Ó ÔÂ‰ÎÓÊÂÌËfl ÔÓÒÚ‡‚ËÎ‡
·˚ Ó·‚ËÌflÂÏÓ„Ó ‚ Â˘Â ıÛ‰¯ÂÂ ÔÓÎÓÊÂÌËÂ, Ú‡Í
Í‡Í ÔÓ ÒÛ˘ÂÒÚ‚Û ÔÓÁ‚ÓÎËÎ‡ ·˚ ‚ÏÂÌËÚ¸ ÂÏÛ ‚ ‚ËÌÛ
ÒÓ‚Â¯ÂÌËÂ ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚‡ ÌÂ ÚÓÎ¸ÍÓ ÔÓ ÌÂÓÒÚÓ-
ÓÊÌÓÒÚË, ÌÓ Ë Ò ˆÂÎ¸˛ (Ì‡ÏÂÂÌÌÓ).

ëÎÛ˜‡ÂÚÒfl, ˜ÚÓ ‚ ÒËÎÛ ÓÔ¸flÌÂÌËfl ÎËˆÓ ‚Ô‡‰‡ÂÚ
‚ ·ÂÒÒÓÁÌ‡ÚÂÎ¸ÌÓÂ ÒÓÒÚÓflÌËÂ, ‚ ÍÓÚÓÓÏ ÓÌÓ ÔË-
˜ËÌflÂÚ ‚Â‰ ‰Û„ËÏ. åÓÊÂÚ ÎË ÓÌÓ ËÁ·ÂÊ‡Ú¸
ÓÒÛÊ‰ÂÌËfl, ÒÒ˚Î‡flÒ¸ Ì‡ Ó·˘ËÈ ÔËÌˆËÔ Û„ÓÎÓ‚-
ÌÓÈ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚË, ˜ÚÓ ÌËÍÚÓ ÌÂ ÔÓ‰ÎÂÊËÚ
ÓÒÛÊ‰ÂÌË˛ Á‡ ÔÂÒÚÛÔÎÂÌËÂ, ÂÒÎË Â„Ó ÔÓ‚Â‰ÂÌËÂ
ÌÂ ·˚ÎÓ ÓÒÛ˘ÂÒÚ‚ÎÂÌÓ ‚ÓÎËÏÓ, ÒÓÁÌ‡ÚÂÎ¸ÌÓ? ëÛ-
‰Â·Ì‡fl Ô‡ÍÚËÍ‡ ÔÓ ˝ÚÓÏÛ ‚ÓÔÓÒÛ ÌÂÓ‰ÌÓÁÌ‡˜Ì‡.
Ç Ó‰ÌËı ÒÎÛ˜‡flı ÒÛ‰˚, ÔËÁÌ‡‚‡fl, ˜ÚÓ ·ÂÒÒÓÁÌ‡-
ÚÂÎ¸ÌÓÂ ÒÓÒÚÓflÌËÂ Ó·˚˜ÌÓ ËÒÍÎ˛˜‡ÂÚ Û„ÓÎÓ‚ÌÛ˛
ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚ¸, ÛÍ‡Á˚‚‡ÎË: ÌÂ ÏÓÊÂÚ ·˚Ú¸ Á‡-
˘ËÚ˚ ÓÚ ÔÂ‰˙fl‚ÎÂÌÌÓ„Ó Ó·‚ËÌÂÌËfl, ÂÒÎË Ú‡ÍÓÂ
ÒÓÒÚÓflÌËÂ – ÂÁÛÎ¸Ú‡Ú ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÛÔÓÚÂ·ÎÂ-
ÌËfl ‡ÎÍÓ„ÓÎfl ËÎË Ì‡ÍÓÚËÍÓ‚. Ç ‰Û„Ëı – ÔËÏÂ-
ÌË‚ Ô‡‚ËÎ‡ 

 

mens rea 

 

Í Á‡fl‚ÎÂÌËflÏ Ó “ÌÂ‰Ó·Ó-
‚ÓÎ¸ÌÓÒÚË”, ÒÛ‰˚ ‰ÓÔÛÒÍ‡˛Ú ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚‡ ÓÒ-
ÌÓ‚‡ÌÌÓÈ Ì‡ ÓÔ¸flÌÂÌËË “ÌÂ‰Ó·Ó‚ÓÎ¸ÌÓÒÚË” ‚
Í‡˜ÂÒÚ‚Â Á‡˘ËÚ˚ ÓÚ Ó·‚ËÌÂÌËfl ‚ ÒÓ‚Â¯ÂÌËË ÔÂ-
ÒÚÛÔÎÂÌËfl ÒÔÂˆË‡Î¸ÌÓ„Ó, ÌÓ ÌÂ Ó·˘Â„Ó Ì‡ÏÂÂ-
ÌËfl
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.
ÑÂÎÓ ÇÂÎÂˆ‡ ‡ÔÂÎÎflˆËÓÌÌ˚È ÒÛ‰ ¯Ú‡Ú‡ ä‡ÎË-

ÙÓÌËfl ‡ÒÒÏ‡ÚË‚‡Î ‚ 1986 „. é·‚ËÌflÂÏ˚È, ÍÓ-
ÚÓÓÏÛ ËÌÍËÏËÌËÓ‚‡ÎÓÒ¸ Ì‡Ô‡‰ÂÌËÂ ÒÓ ÒÏÂÚÓ-
ÌÓÒÌ˚Ï ÓÛÊËÂÏ, Ì‡ÒÚ‡Ë‚‡Î Ì‡ ÚÓÏ, ˜ÚÓ ÓÌ ÒÓ‚Â-
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DPP v. Majewski (1977) AC 443, (1976) 2ALLER142, HL.
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èÓ‰Ó·ÌÂÂ ÒÏ.: 

 

äÓÁÓ˜ÍËÌ à.Ñ

 

. ëÚÓ„‡fl ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚ¸ ‚
Û„ÓÎÓ‚ÌÓÏ Ô‡‚Â ÄÌ„ÎËË Ë ëòÄ // è‡‚Ó‚Â‰ÂÌËÂ. 2000.
‹ 1. C. 136.
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HL1, Op. cit. Comment 1(d) to 2.08, at P. 359.
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Criminal law revision committec, 14-th report: offences against
the person, Cvnd. 7844//262–266 (1980).
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ëÏ., Ì‡ÔËÏÂ: People v/ Chaffey, 30 Cal. Rprt. 2d 757
(Ct. Hpp. 1994).
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¯ËÎ ‰ÂflÌËÂ, Ì‡ıÓ‰flÒ¸ ÔÓ‰ ‚ÓÁ‰ÂÈÒÚ‚ËÂÏ
Ì‡ÍÓÚËÍÓ‚, ‚ ·ÂÒÒÓÁÌ‡ÚÂÎ¸ÌÓÏ ÒÓÒÚÓflÌËË. í‡ÍÓÂ
ÒÓÒÚÓflÌËÂ ‰ÂÈÒÚ‚ËÚÂÎ¸ÌÓ ËÒÍÎ˛˜‡ÂÚ Û„ÓÎÓ‚ÌÛ˛
ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚ¸ (ÒÚ. 26 ìä). é‰Ì‡ÍÓ ÒÛ‰ ÔÓÒ˜ËÚ‡Î
ËÌ‡˜Â, ÒÓÒÎ‡‚¯ËÒ¸ Ì‡ ÏÌÂÌËÂ, ÍÓÚÓÓÂ ÏÌÓ„Ó ÎÂÚ
ÚÓÏÛ Ì‡Á‡‰ ‚˚ÒÍ‡Á‡Î ‚ÂıÓ‚Ì˚È ÒÛ‰¸fl ¯Ú‡Ú‡
íÂÈÌÓ: ·ÂÒÒÓÁÌ‡ÚÂÎ¸ÌÓÒÚ¸, „Ó‚ÓËÎ ÓÌ, ÍÓÚÓ‡fl
·˚Î‡ ‚˚Á‚‡Ì‡ ‰Ó·Ó‚ÓÎ¸Ì˚Ï ÓÔ¸flÌÂÌËÂÏ, ÔÓ‰Ô‡-
‰‡ÂÚ ÔÓ‰ ‰ÂÈÒÚ‚ËÂ ÒÚ. 22
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, ‡ ÌÂ 26 Ë ÌÂ ÒÓÒÚ‡‚ÎflÂÚ
Á‡˘ËÚ˚ ÓÚ ÔÂ‰˙fl‚ÎÂÌÌÓ„Ó Ó·‚ËÌÂÌËfl, ÂÒÎË ‰Îfl
ÒÓ‚Â¯ÂÌËfl ÔÂÒÚÛÔÎÂÌËfl ÚÂ·ÛÂÚÒfl ÚÓÎ¸ÍÓ Ó·-
˘ÂÂ Ì‡ÏÂÂÌËÂ (ÛÍ‡Á‡ÌÌÓÂ ÔÓÒfl„‡ÚÂÎ¸ÒÚ‚Ó Ò˜ËÚ‡-
ÂÚÒfl ÔÂÒÚÛÔÎÂÌËÂÏ Ó·˘Â„Ó Ì‡ÏÂÂÌËfl – 

 

à.ä

 

.).
Ö‰ËÌÒÚ‚Ó Ë ‚Á‡ËÏÓ‰ÂÈÒÚ‚ËÂ ‰ÂÈÒÚ‚Ëfl Ë Ì‡ÏÂÂÌËfl
ËÎË ÔÂÒÚÛÔÌÓÈ ÌÂ·ÂÊÌÓÒÚË, ÔÓ‰ÓÎÊ‡Î ÓÌ,
‰ÓÎÊÌÓ ·˚Ú¸ ‚ Î˛·ÓÏ ÔÂÒÚÛÔÎÂÌËË… Ë ÔÂ‰ÔÓ-
Î‡„‡ÂÚÒfl ÒÛ˘ÂÒÚ‚Û˛˘ËÏ ·ÂÁÓÚÌÓÒËÚÂÎ¸ÌÓ Í ·ÂÒ-
ÒÓÁÌ‡ÚÂÎ¸ÌÓÒÚË, ‚˚Á‚‡ÌÌÓÈ ‰Ó·Ó‚ÓÎ¸Ì˚Ï ÓÔ¸fl-
ÌÂÌËÂÏ. ç‡ÒÚ‡‚ÎÂÌËÂ ÔËÒflÊÌ˚Ï, Á‡ÍÎ˛˜ËÎ ÓÌ, ‚
ÍÓÚÓÓÏ ÌÂ ‡Á„‡ÌË˜Ë‚‡ÂÚÒfl ·ÂÒÒÓÁÌ‡ÚÂÎ¸ÌÓÒÚ¸,
‚˚Á‚‡ÌÌ‡fl ‰Ó·Ó‚ÓÎ¸Ì˚Ï ÓÔ¸flÌÂÌËÂÏ ÎË·Ó ‰Û-
„ËÏË ÔË˜ËÌ‡ÏË, fl‚ÎflÂÚÒfl Ó¯Ë·Ó˜Ì˚Ï. åÌÂÌËÂ
ÒÛ‰‡: ÒÚ. 22 ÔÂ‰ÛÒÏ‡ÚË‚‡ÂÚ, ˜ÚÓ ·ÂÒÒÓÁÌ‡ÚÂÎ¸-
ÌÓÒÚ¸, ‚˚Á‚‡ÌÌ‡fl ‰Ó·Ó‚ÓÎ¸Ì˚Ï ÓÔ¸flÌÂÌËÂÏ, ‰Ó-
ÔÛÒÍ‡ÂÚÒfl ÚÓÎ¸ÍÓ ‚ Í‡˜ÂÒÚ‚Â ˜‡ÒÚË˜ÌÓÈ Á‡˘ËÚ˚
ÓÚ Ó·‚ËÌÂÌËfl ‚ ÔÂÒÚÛÔÎÂÌËË, ÚÂ·Û˛˘ÂÏ Í‡ÍÓÂ-
ÚÓ ÒÔÂˆË‡Î¸ÌÓÂ Ì‡ÏÂÂÌËÂ, Ë ÌÂ fl‚ÎflÂÚÒfl Á‡˘ËÚÓÈ
ÓÚ Ó·‚ËÌÂÌËfl ‚ ÔÂÒÚÛÔÎÂÌËË Ó·˘Â„Ó Ì‡ÏÂÂÌËfl.
èÓ˝ÚÓÏÛ ÌËÊÂÒÚÓfl˘ËÈ ÒÛ‰ ÌÂ Ó¯Ë·Òfl, ‰‡‚ ÒÓÓÚ-
‚ÂÚÒÚ‚Û˛˘ÂÂ Ì‡ÒÚ‡‚ÎÂÌËÂ
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.

àÌÓ„‰‡ ÒÛ‰˚ Á‡fl‚Îfl˛Ú, ˜ÚÓ ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚Ó ÒÓ-
ÒÚÓflÌËfl ·ÂÒÒÓÁÌ‡ÚÂÎ¸ÌÓÒÚË, ‚˚Á‚‡ÌÌÓ„Ó ‰Ó·Ó-
‚ÓÎ¸Ì˚Ï ÓÔ¸flÌÂÌËÂÏ, ÏÓÊÂÚ ·˚Ú¸ ÔÂ‰ÒÚ‡‚ÎÂÌÓ
Ó·‚ËÌflÂÏ˚Ï, ÍÓ„‰‡ “Â„Ó Á‡˘ËÚ‡ ÒÓÒÚÓËÚ ‚ ÚÓÏ,
˜ÚÓ ÓÌ ÙËÁË˜ÂÒÍË ÌÂ ÒÓ‚Â¯ËÎ ‰ÂÈÒÚ‚ËÂ, Á‡ ÍÓÚÓ-
ÓÂ Â„Ó Ó·‚ËÌfl˛Ú”
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. ùÚÓ ÔÓÎÓÊÂÌËÂ, ÔÓ ÏÌÂÌË˛
ÑÊ. ÑÂÒÒÎÂ‡, ÒÎÂ‰ÛÂÚ ÔÓÌËÏ‡Ú¸ Í‡Í ÓÚÎË˜ÌÓÂ
ÓÚ ÛÚ‚ÂÊ‰ÂÌËfl, ˜ÚÓ Ó·‚ËÌflÂÏ˚È ÒÓ‚Â¯ËÎ Â„Ó
ÌÂÛÏ˚¯ÎÂÌÌÓ
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.

ç‡ Ô‡ÍÚËÍÂ ÌÂÂ‰ÍÓ ‚ÓÁÌËÍ‡ÂÚ ÔÓ·ÎÂÏ‡ ÒÓ-
ÓÚÌÓ¯ÂÌËfl ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂÌËfl Ë ÌÂ‚ÏÂÌfl-
ÂÏÓÒÚË. Ç Ó‰ÌÓÏ ËÁ ËÒÒÎÂ‰Ó‚‡ÌËÈ (1998), ÔÓÒ‚fl-
˘ÂÌÌÓÏ ÓÚÌÓÒËÚÂÎ¸ÌÓ Ú‡Í Ì‡Á˚‚‡ÂÏÓÈ ÛÒÚÓÈ˜Ë-
‚ÓÈ ÌÂ‚ÏÂÌflÂÏÓÒÚË (settled insanity), ‚˚Á‚‡ÌÌÓÈ
‰ÎËÚÂÎ¸Ì˚Ï ÁÎÓÛÔÓÚÂ·ÎÂÌËÂÏ ‡ÎÍÓ„ÓÎÂÏ ËÎË
Ì‡ÍÓÚËÍ‡ÏË, ‰ÂÎ‡ÂÚÒfl ÒÎÂ‰Û˛˘ËÈ ‚˚‚Ó‰: ÌÂ-
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ëÛÚ¸ ÔÓÎÓÊÂÌËÈ ˝ÚÓÈ ÒÚ‡Ú¸Ë, ÍÓÚÓ˚Â ÑÊ. ÑËÍÒ, ÔÓ-‚Ë‰Ë-
ÏÓÏÛ, ‚ ÒËÎÛ Ëı ÓË„ËÌ‡Î¸ÌÓÒÚË ËÏÂÌÛÂÚ “Í‡ÎËÙÓÌËÈ-
ÒÍËÏ Ô‡‚ËÎÓÏ”, ÒÓÒÚÓËÚ ‚ ÚÓÏ, ˜ÚÓ ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚Ó ‰Ó·Ó-
‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂÌËfl ÌÂ ‰ÓÔÛÒÍ‡ÂÚÒfl ‰Îfl ËÒÍÎ˛˜ÂÌËfl ÒÔÓ-
ÒÓ·ÌÓÒÚË ÙÓÏËÓ‚‡Ú¸ ÒÓÓÚ‚ÂÚÒÚ‚Û˛˘ÂÂ ÔÒËıË˜ÂÒÍÓÂ
ÒÓÒÚÓflÌËÂ, ÌÓ ‰ÓÔÛÒÍ‡ÂÚÒfl ÔÓ ‚ÓÔÓÒÛ Ó ÚÓÏ, ‰ÂÈÒÚ‚ËÚÂÎ¸ÌÓ
ÎË Û Ó·‚ËÌflÂÏÓ„Ó ÒÙÓÏËÓ‚‡ÎÓÒ¸ ÚÂ·ÛÂÏÓÂ ÒÔÂˆË‡Î¸ÌÓÂ
Ì‡ÏÂÂÌËÂ ËÎË ÌÂÚ (

 

Dix G. 

 

Criminal Law Cgicago, Harceurt
Brace Legal and professional publication Inc. 1997. P. 78–79).
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People v. Velez

 

,

 

 221 Cal. Rprt. 631 (Cal. App. 1986).

 

36

 

Linehan v. State, 442 So 2d 244. 250 (Fla. 1983).
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Dressler J.

 

 Op. cit. P. 328.

 

ÒÏÓÚfl Ì‡ ÒÛ˘ÂÒÚ‚Ó‚‡ÌËÂ ÍÓÌÒÚËÚÛˆËÓÌÌÓ„Ó Ô‡-
‚‡ Ì‡ Á‡˘ËÚÛ ‚ ÒËÎÛ ÌÂ‚ÏÂÌflÂÏÓÒÚË, ÔÓÎËÚË˜ÂÒÍËÂ
ÒÓÓ·‡ÊÂÌËfl Ë ÔÓÒÎÂ‰ÌËÂ ÔÂˆÂ‰ÂÌÚ˚ ÇÂıÓ‚ÌÓ-
„Ó ÒÛ‰‡ Ë ÒÛ‰Ó‚ ¯Ú‡ÚÓ‚ ÛÚ‚ÂÊ‰‡˛Ú, ˜ÚÓ ÌÂ ÒÛ˘Â-
ÒÚ‚ÛÂÚ ÍÓÌÒÚËÚÛˆËÓÌÌÓ„Ó Ô‡‚‡ Ì‡ Á‡˘ËÚÛ ‚ ÒËÎÛ
“ÛÒÚÓÈ˜Ë‚ÓÈ ÌÂ‚ÏÂÌflÂÏÓÒÚË”. à ‰‡ÎÂÂ Ú‡Ï ‰‡ÂÚÒfl
ÒÓ‚ÂÚ: “àÏÂfl ‚ ‚Ë‰Û ‡ÁÛ¯ËÚÂÎ¸ÌÓÂ ‚ÓÁ‰ÂÈÒÚ‚ËÂ
Ì‡ÍÓÚËÍÓ‚ Ë ‡ÎÍÓ„ÓÎfl Ì‡ Ì‡¯Â Ó·˘ÂÒÚ‚Ó, ‰Îfl ̂ Â-
ÎÂÈ Ì‡‰ÎÂÊ‡˘ÂÈ Ô‡‚Ó‚ÓÈ ÔÓˆÂ‰Û˚

 

38

 

 ÒÛ‰‡Ï
ÒÎÂ‰ÛÂÚ ‡ÒÒÏ‡ÚË‚‡Ú¸ “ÛÒÚÓÈ˜Ë‚Û˛” ÌÂ‚ÏÂÌflÂ-
ÏÓÒÚ¸ ÔÓ‰Ó·ÌÓ ‰Ó·Ó‚ÓÎ¸ÌÓÏÛ ÓÔ¸flÌÂÌË˛ Ë ÓÚÍ‡-
Á˚‚‡Ú¸ ‚ ‰ÓÔÛÒÍÂ Á‡˘ËÚ˚ ÓÚ Ó·‚ËÌÂÌËfl ‚ ÓÒÛ-
˘ÂÒÚ‚ÎÂÌÌÓÏ ÔÂÒÚÛÔÌÓÏ ÔÓ‚Â‰ÂÌËË ÔÓ ÔË˜ËÌÂ
“ÛÒÚÓÈ˜Ë‚ÓÈ” ÌÂ‚ÏÂÌflÂÏÓÒÚË”
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. é‰Ì‡ÍÓ
ÑÊ. ÑÂÒÒÎÂ, Ú‡ÍÊÂ ÒÓ ÒÒ˚ÎÍÓÈ Ì‡ ÌÂÒÚ‡˚Â ÔÂ-
ˆÂ‰ÂÌÚ˚ Ë å. ïÂÈÎ‡, ‚˚ÒÍ‡Á˚‚‡ÂÚ ‰Û„ÓÂ ÏÌÂÌËÂ:
“ÖÒÎË ÔÒËıË˜ÂÒÍÓÂ ‡ÒÒÚÓÈÒÚ‚Ó, ıÓÚfl Ë fl‚Ë‚¯ÂÂ-
Òfl ÂÁÛÎ¸Ú‡ÚÓÏ ‰ÎËÚÂÎ¸ÌÓ„Ó ÁÎÓÛÔÓÚÂ·ÎÂÌËfl ‡Î-
ÍÓ„ÓÎÂÏ ËÎË Ì‡ÍÓÚËÍ‡ÏË, ÒÚ‡ÎÓ “ÛÒÚÓÈ˜Ë‚˚Ï”,
Ó·˘ÂÂ, ÌÓ ÌÂ ÛÌË‚ÂÒ‡Î¸ÌÓÂ Ô‡‚ËÎÓ ÒÓÒÚÓËÚ ‚
ÚÓÏ, ˜ÚÓ Ó·‚ËÌflÂÏ˚È ÏÓÊÂÚ ÓÚÒÚ‡Ë‚‡Ú¸ Ô‡‚Ó Ì‡
Ú‡‰ËˆËÓÌÌÛ˛ Á‡˘ËÚÛ ‚ ÒËÎÛ ÌÂ‚ÏÂÌflÂÏÓÒÚË”
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.

é‰Ì‡ÍÓ, ÔÓ-‚Ë‰ËÏÓÏÛ, ÏÓÊÌÓ Ò˜ËÚ‡Ú¸ Ó·˘Â-
ÔËÁÌ‡ÌÌ˚Ï, ˜ÚÓ ÂÒÎË ‚ÒÎÂ‰ÒÚ‚ËÂ ˜ÂÁÏÂÌÓ„Ó Ë
‰ÎËÚÂÎ¸ÌÓ„Ó ÛÔÓÚÂ·ÎÂÌËfl ‡ÎÍÓ„ÓÎfl ËÎË Ì‡ÍÓ-
ÚËÍÓ‚ ‚ÓÁÌËÍ‡ÂÚ ·ÓÎÂÂ ËÎË ÏÂÌÂÂ ÔÓÒÚÓflÌÌÓÂ ÔÒË-
ıË˜ÂÒÍÓÂ Á‡·ÓÎÂ‚‡ÌËÂ ËÎË ‡ÒÒÚÓÈÒÚ‚Ó (Ì‡ÔË-
ÏÂ, ·ÂÎ‡fl „Ófl˜Í‡), ‚ ÂÁÛÎ¸Ú‡ÚÂ ÍÓÚÓÓ„Ó ÎËˆÓ
ÌÂ ÓÒÓÁÌ‡ÂÚ, ̃ ÚÓ ıÓÓ¯Ó, ‡ ̃ ÚÓ ÔÎÓıÓ
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, ÓÌÓ ÌÂ ÏÓ-
ÊÂÚ ·˚Ú¸ ÔËÁÌ‡ÌÓ ‚ËÌÓ‚Ì˚Ï ‚ ÔÂÒÚÛÔÎÂÌËË, ıÓ-
Úfl ‚Ó ‚ÂÏfl Â„Ó ÒÓ‚Â¯ÂÌËfl ÓÌÓ ÏÓ„ÎÓ ·˚Ú¸ ÚÂÁ-
‚˚Ï.

çÂÓ·˚˜ÌÓÂ Â¯ÂÌËÂ ‡ÒÒÏ‡ÚË‚‡ÂÏÓ„Ó ‚Ó-
ÔÓÒ‡ ÔÂ‰ÛÒÏ‡ÚË‚‡ÂÚÒfl ‚ ìä ¯Ú‡Ú‡ íÂı‡Ò
(ÒÚ. 8.04). é·˘ÂÂ Á‡ÍÂÔÎÂÌÌÓÂ Ú‡Ï ÔÓÎÓÊÂÌËÂ
„Î‡ÒËÚ: ‰Ó·Ó‚ÓÎ¸ÌÓÂ ÓÔ¸flÌÂÌËÂ ÌÂ ÒÓÒÚ‡‚ÎflÂÚ
Á‡˘ËÚ˚ ÓÚ Ó·‚ËÌÂÌËfl ‚ ÒÓ‚Â¯ÂÌËË ÔÂÒÚÛÔÎÂ-
ÌËfl (Ô.‡). é‰Ì‡ÍÓ ÒÓ„Î‡ÒÌÓ Ô. b ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚Ó
“‚ÂÏÂÌÌÓÈ ÌÂ‚ÏÂÌflÂÏÓÒÚË”, ‚˚Á‚‡ÌÌÓÂ ÓÔ¸flÌÂ-
ÌËÂÏ, ÏÓÊÂÚ ·˚Ú¸ ÔÂ‰ÒÚ‡‚ÎÂÌÓ ÎËˆÓÏ ‰Îfl ÒÏfl„-
˜ÂÌËfl Ì‡Í‡Á‡ÌËfl. çÓ ‚ ÍÓ‰ÂÍÒÂ ÌÂ Ó·˙flÒÌflÂÚÒfl ÌË
Í‡Í ÒÏfl„˜‡ÂÚÒfl Ì‡Í‡Á‡ÌËÂ, ÌË ˜ÚÓ ÒÓ·ÓÈ ÔÂ‰ÒÚ‡‚-
ÎflÂÚ “‚ÂÏÂÌÌ‡fl ÌÂ‚ÏÂÌflÂÏÓÒÚ¸”. àÁ ÎËÚÂ‡ÚÛ-
Ì˚ı ÊÂ ËÒÚÓ˜ÌËÍÓ‚ ÒÎÂ‰ÛÂÚ, ̃ ÚÓ ̋ Ú‡ ÙÓÏ‡ ÌÂ‚ÏÂ-
ÌflÂÏÓÒÚË ÌÂ Ò‚flÁ‡Ì‡ Ò ÔÒËıË˜ÂÒÍËÏ Á‡·ÓÎÂ‚‡ÌËÂÏ.

óÂÁÏÂÌÓÂ ÛÔÓÚÂ·ÎÂÌËÂ ‡ÎÍÓ„ÓÎfl ÏÓÊÂÚ
·˚Ú¸ ÂÁÛÎ¸Ú‡ÚÓÏ ÌÂÍÓÚÓ˚ı ÙÓÏ ÌÂ‚ÏÂÌflÂÏÓ-
ÒÚË. ÖÒÎË ÎËˆÓ, ·Û‰Û˜Ë ÌÂ‚ÏÂÌflÂÏ˚Ï Ë ‚ ÒÓÒÚÓfl-
ÌËË ÓÔ¸flÌÂÌËfl ÒÓ‚Â¯‡ÂÚ ÔÂÒÚÛÔÎÂÌËÂ, ÓÌÓ ÌÂ
ÛÚ‡˜Ë‚‡ÂÚ Ô‡‚‡ Ì‡ Á‡˘ËÚÛ ‚ ÒËÎÛ ÌÂ‚ÏÂÌflÂÏÓ-
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àÏÂ˛ÚÒfl ‚ ‚Ë‰Û ÍÎ‡ÛÁÛÎ˚ ÔÓÔ‡‚ÓÍ V Ë XIV Í äÓÌÒÚËÚÛ-
ˆËË ëòÄ.

 

39

 

78 B.U.L.Rev. 1998. P. 75, 79. ñËÚ. 

 

è

 

Ó: LaFave, Op. cit.
P. 481.
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Dressler J

 

. Op. cit. P. 329.
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ùÚÓÚ ÚÂÒÚ ÔËÏÂÌflÂÚÒfl ‚ ˛ËÒ‰ËÍˆËflı, „‰Â ‰ÂÈÒÚ‚Û˛Ú
Ô‡‚ËÎ‡ å‡ÍÌ‡ÚÂÌ‡.
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ÉéëìÑÄêëíÇé à èêÄÇé      ‹ 6      2008

 

äÓÁÓ˜ÍËÌ

 

ÒÚË, ÌÂÒÏÓÚfl Ì‡ ÚÓ, ˜ÚÓ ÓÌÓ Ì‡ıÓ‰ËÎÓÒ¸ ‚ Ú‡ÍÓÏ
ÒÓÒÚÓflÌËË. Ä ‚ Â¯ÂÌËË ÇÂıÓ‚ÌÓ„Ó ÒÛ‰‡ ¯Ú‡Ú‡
ëÂ‚. ä‡ÓÎËÌ‡ ÓÚÏÂ˜‡ÎÓÒ¸, ̃ ÚÓ Á‡˘ËÚ˚ ‚ ÒËÎÛ ÌÂ-
‚ÏÂÌflÂÏÓÒÚË Ë ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂÌËfl “ÌÂ fl‚-
Îfl˛ÚÒfl ‚Á‡ËÏÓËÒÍÎ˛˜‡˛˘ËÏË” Ë ÒÎÂ‰Ó‚‡ÚÂÎ¸ÌÓ
“ÏÓ„ÛÚ ÒÓÒÛ˘ÂÒÚ‚Ó‚‡Ú¸ ‚ Ó‰ÌÓÏ Ë ÚÓÏ ÊÂ ‰ÂÎÂ”
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.
éÒÓ·Ó„Ó ‚ÌËÏ‡ÌËfl Á‡ÒÎÛÊË‚‡ÂÚ ÔÓ·ÎÂÏ‡ ‚ÎË-

flÌËfl ÓÔ¸flÌÂÌËfl Ì‡ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚ¸ Á‡ Û·ËÈÒÚ‚Ó.
á‰ÂÒ¸ ÔÂÊ‰Â ‚ÒÂ„Ó ÒÎÂ‰ÛÂÚ ÓÚÏÂÚËÚ¸, ˜ÚÓ ‚ ·ÓÎ¸-
¯ËÌÒÚ‚Â ̄ Ú‡ÚÓ‚ Ë Ì‡ ÙÂ‰Â‡Î¸ÌÓÏ ÛÓ‚ÌÂ ÚflÊÍÓÂ
Û·ËÈÒÚ‚Ó ÔÓ‰‡Á‰ÂÎflÂÚÒfl Ì‡ ÒÚÂÔÂÌË, Ó·˚˜ÌÓ Ì‡
‰‚Â, ËÁ ÍÓËı ÚflÊÍÓÂ Û·ËÈÒÚ‚Ó I ÒÚÂÔÂÌË fl‚ÎflÂÚÒfl
Ì‡Ë·ÓÎÂÂ ÓÔ‡ÒÌ˚Ï, ÌÂÂ‰ÍÓ Í‡‡ÂÏ˚Ï ÒÏÂÚÌÓÈ
Í‡ÁÌ¸˛. ãË¯¸ ‚ ‰‚Ûı ¯Ú‡Ú‡ı (ÇË‰ÊËÌËË Ë èÂÌ-
ÒËÎ¸‚‡ÌËË) ‰ÓÔÛÒÍ‡ÂÚÒfl ‚ÓÁÏÓÊÌÓÒÚ¸ Á‡˘ËÚ˚ ÔÓ
ÔË˜ËÌÂ ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÓÔ¸flÌÂÌËfl ‚ ÔÂÒÎÂ‰Ó‚‡-
ÌËË Á‡ ÚflÊÍÓÂ Û·ËÈÒÚ‚Ó I ÒÚÂÔÂÌË. Ç ÒÓÓÚ‚ÂÚÒÚ‚ËË
ÒÓ ÒÚ. 308 ìä èÂÌÒËÎ¸‚‡ÌËË ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚Ó ÓÔ¸fl-
ÌÂÌËfl (‡ÎÍÓ„ÓÎ¸ÌÓ„Ó ËÎË Ì‡ÍÓÚË˜ÂÒÍÓ„Ó) ÏÓÊÂÚ
·˚Ú¸ ÔÂ‰ÒÚ‡‚ÎÂÌÓ Ó·‚ËÌflÂÏ˚Ï, ÍÓ„‰‡ ˝ÚÓ ÓÍ‡-
Á˚‚‡ÂÚÒfl ÂÎÂ‚‡ÌÚÌ˚Ï, ˜ÚÓ·˚ ÔÓÌËÁËÚ¸ ÚflÊÍÓÂ
Û·ËÈÒÚ‚Ó ·ÓÎÂÂ ‚˚ÒÓÍÓÈ ÒÚÂÔÂÌË ‰Ó ÚflÊÍÓ„Ó
Û·ËÈÒÚ‚‡ ·ÓÎÂÂ ÌËÁÍÓÈ ÒÚÂÔÂÌË
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.
Ç ¯Ú‡Ú‡ı, Ì‡ÔËÏÂ, ‚ ç¸˛-ÑÊÂÒË ËÎË ä‡Ì-

Á‡ÒÂ, Á‡ÍÓÌÓ‰‡ÚÂÎ¸ÒÚ‚Ó ÍÓÚÓ˚ı ÓÔÂ‰ÂÎflÂÚ ÚflÊ-
ÍÓÂ Û·ËÈÒÚ‚Ó I ÒÚÂÔÂÌË Í‡Í “Á‡‡ÌÂÂ Ó·‰ÛÏ‡ÌÌÓÂ,
ÔÂ‰Ì‡ÏÂÂÌÌÓÂ” Û·ËÈÒÚ‚Ó, Ó·‚ËÌflÂÏ˚È ÏÓÊÂÚ
ÔÂ‰ÒÚ‡‚ËÚ¸ ‰ÓÍ‡Á‡ÚÂÎ¸ÒÚ‚‡ ÚÓ„Ó, ˜ÚÓ, ÔÓÒÍÓÎ¸ÍÛ
Â„Ó ÒÓÁÌ‡ÌËÂ ·˚ÎÓ “Á‡ÚÛÏ‡ÌÂÌÓ” Ì‡ÍÓÚËÍ‡ÏË

 

42

 

State v. Silvers, 323 N.C. 646, 374 S.E. 2d 858 (1989).

 

43

 

ìä èÂÌÒËÎ¸‚‡ÌËË ÔÂ‰ÛÒÏ‡ÚË‚‡ÂÚ ÚflÊÍÓÂ Û·ËÈÒÚ‚Ó ÚÂı
ÒÚÂÔÂÌÂÈ. Ç ÓÚÌÓ¯ÂÌËË ÇË‰ÊËÌËË ÒÏ. ÔÂˆÂ‰ÂÌÚ: Griggs
v. Commonwealth, 255 S.E. 2d 475, 479 (Va 10979).

 

ËÎË ‡ÎÍÓ„ÓÎÂÏ, ÓÌ ÌÂ ÏÓ„ ÒÓ‚Â¯ËÚ¸ ÔÂÒÚÛÔÎÂ-
ÌËÂ Á‡‡ÌÂÂ Ó·‰ÛÏ‡ÌÌÓ ËÎË ÔÂ‰Ì‡ÏÂÂÌÌÓ
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. Ç
˝ÚÓÏ ÒÎÛ˜‡Â ÔÂÒÚÛÔÎÂÌËÂ ÏÓÊÂÚ ·˚Ú¸ ÔÓÌËÊÂÌÓ
‰Ó ÛÓ‚Ìfl ÚflÊÍÓ„Ó Û·ËÈÒÚ‚‡ II ÒÚÂÔÂÌË. ãËˆÓ Ú‡Í-
ÊÂ ÏÓÊÂÚ ËÁ·ÂÊ‡Ú¸ ÓÚ‚ÂÚÒÚ‚ÂÌÌÓÒÚË Á‡ ÚflÊÍÓÂ
Û·ËÈÒÚ‚Ó I ÒÚÂÔÂÌË, ÂÒÎË ÓÌÓ ‚ ÒÓÒÚÓflÌËË ÓÔ¸flÌÂ-
ÌËfl ÓÒÛ˘ÂÒÚ‚ÎflÂÚ ÔÓ‚Â‰ÂÌËÂ, ÔÓ‰Ô‡‰‡˛˘ÂÂ ÔÓ‰
‰ÂÈÒÚ‚ËÂ ‰ÓÍÚËÌ˚ “ÙÂÎÓÌËfl – ÚflÊÍÓÂ Û·ËÈ-
ÒÚ‚Ó”, Ó ˜ÂÏ ·˚ÎÓ ÒÍ‡Á‡ÌÓ ‚˚¯Â.

çÓ ÏÓÊÂÚ ÎË ÒÓÒÚÓflÌËÂ ‰Ó·Ó‚ÓÎ¸ÌÓ„Ó ÓÔ¸fl-
ÌÂÌËfl ·˚Ú¸ ÓÒÌÓ‚‡ÌËÂÏ ‰Îfl ÔÓÌËÊÂÌËfl ÚflÊÍÓ„Ó
Û·ËÈÒÚ‚‡ ‰Ó ÛÓ‚Ìfl ÔÓÒÚÓ„Ó ÛÏ˚¯ÎÂÌÌÓ„Ó Û·ËÈ-
ÒÚ‚‡ (valuntary manslaughter)
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? éÚ‚ÂÚ Ì‡ ˝ÚÓÚ ‚Ó-
ÔÓÒ Ò‚flÁ‡Ì Ò ÓˆÂÌÍÓÈ ÔÓ‚ÓÍ‡ˆËË (ÒÓ ÒÚÓÓÌ˚
ÔÓÚÂÔÂ‚¯Â„Ó) – Ì‡Ë·ÓÎÂÂ ‡ÒÔÓÒÚ‡ÌÂÌÌÓ„Ó
Ó·ÒÚÓflÚÂÎ¸ÒÚ‚‡, ÔÓÁ‚ÓÎfl˛˘Â„Ó Í‚‡ÎËÙËˆËÓ-
‚‡Ú¸ Û·ËÈÒÚ‚Ó Í‡Í ÔÓÒÚÓÂ ÛÏ˚¯ÎÂÌÌÓÂ
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. çÂ-
ÒÏÓÚfl Ì‡ ÚÓ, ˜ÚÓ, Ì‡ıÓ‰flÒ¸ ‚ ÒÓÒÚÓflÌËË ÓÔ¸flÌÂ-
ÌËfl, ÎËˆÓ ÏÓÊÂÚ ÒÚ‡Ú¸ ·ÓÎÂÂ ‡„ÂÒÒË‚Ì˚Ï, ‚ÓÁ-
·ÛÊ‰ÂÌÌ˚Ï, ÚÓÎ¸ÍÓ Ú‡Í‡fl ÔÓ‚ÓÍ‡ˆËfl
ÔËÌËÏ‡ÂÚÒfl ÒÛ‰ÓÏ ‚Ó ‚ÌËÏ‡ÌËÂ, ÍÓÚÓ‡fl ·˚Î‡
·˚ ‡‰ÂÍ‚‡ÚÌÓÈ ‚ ÓÚÌÓ¯ÂÌËË ‡ÁÛÏÌÓ„Ó ÚÂÁ‚Ó„Ó
˜ÂÎÓ‚ÂÍ‡
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.

 

44

 

ëÏ., ÔËÏÂ: State v. Ludlow. 838 P. 2d 1144, 1147–50 (Kan.
1994).

 

45

 

ç‡ÔËÏÂ, ÔÓ ìä ÄÎ‡·‡Ï˚, „‰Â ÚflÊÍÓÂ Û·ËÈÒÚ‚Ó Ì‡ ÒÚÂ-
ÔÂÌË ÌÂ ÔÓ‰‡Á‰ÂÎflÂÚÒfl, ÓÌÓ Í‡‡ÂÚÒfl ÔÓÊËÁÌÂÌÌ˚Ï ÎË¯Â-
ÌËÂÏ Ò‚Ó·Ó‰˚ ËÎË ÒÏÂÚÌÓÈ Í‡ÁÌ¸˛/Ô.Ò. ÒÚ. I3Ä-6-2/, ‡ ÔÓ-
ÒÚÓÂ – ‰Ó 20 ÎÂÚ (ÒÚ. I3Ä-6-3).
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èÓ‰Ó·ÌÂÂ ÒÏ.: 

 

äÓÁÓ˜ÍËÌ à.Ñ

 

. ì„ÓÎÓ‚ÌÓÂ Ô‡‚Ó ëòÄ.
ë. 342.

 

47

 

LaFave v. Criminal Law. St. Paul, M.N, West / Thomson. 2003.
P. 478.
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