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O.B. byrkesnu. Y HCTOKOB MEXKAYHAPOJHOI'O IIPABA.
CIIb.: 131-BO P. ACTAHOBA “OPUINYECKNUN HEHTP ITPECC”,
2008. 881 c.

Bo3MoXHO, HE B MepY YacTO HCIOJIB3YEMOE BbIpaxe-
HHE O TOM, 4TO “6e3 mpommioro HeT Oyaymero” B cdepe
TEOpHH MEXYHAPOTHOT'O IpaBa MpHOOpeTaeT 0OCOOYIO aK-
TyaJIbHOCTb. MHOXECTBO NPOOJIeM KaK B TEOPHUH, TaK U B
MIPAKTHAKE COBPEMEHHOI'O MEXXAYHAPOAHOTO IpaBa BO3HH-
KaeT U3 HeJlOCTaATOYHOI'O BHUMaHMUs (a IOPOIl M OTCYTCTBHS)
K HCTOPUYECKOMY Pa3BUTHUIO 3TOH INPABOBOH CHUCTEMBI.
MOKHO B CBSI3M C 3THM BCIIOMHHTD CJIOBA N3BECTHOTO POC-
cuiickoro yueHoro rpaga JI.A. KamapoBckoro o Tom, 4to
“ncropust OObSICHSIET, KAKNE PUYNHBI BBI3BAIH MEX/yHa-
POIHOE MPaBO K KU3HM U Yepe3 Kakue (pa3bl pa3BUTHSI OHO

TOCIIE[OBATEIHLHO IPOILIIO K HareMy Bpemenn” . Bpsi i,
OJIHAKO, MOXHO YTBEP3K/1aTh, YTO AHAJIN3 UCTOPHUU MEXK/Y-
HapOAHOro MpaBa MPUBJIEK JOCTATOYHOE BHUMAaHUE.

OpHrMY 13 HalMEHee U3Y4YEHHBIX, a CIeOBaTeNbHO, U
HanboJiee CIOPHBIX CPEAN YYEHBIX BOIPOCOB SIBISIOTCS
MpoOJIeMbl BOBHUKHOBEHHSI I CTAHOBJICHUSI MEKIyHAPOH-
Horo npasa. [Ipudem, eciu onpefeIeHHOE BHIMAHUE B Ha-
YK€ U yJIeJsIeTCsl XapaKTEPUCTHKE APEBHETO MEXXAYHAPOJ-
HOTO IpaBa (KaK NMpaBUiIo, B yYeOHUKAX U y4eOHBIX IOCO-
OusIX MO OOlIlel TeOpUur MEXAYHAPOJHOTO Mpasa JIuOO0 B

HEMHOTOYHUCIIEHHBIX paboTax 1o ero HCTOpI/II/Iz), TO BOINIPOC
O MIPUYNHAX, MEXaHI3Me, 3aKOHOMEPHOCTSIX €r0 BO3HIKHO-
BEHUSI He MOAHUMAaeTcs. B Takux paboTax He OcBellaeTcs
BOIIPOC ¥ O MEXYHAPOAHO-NPAaBOBOH MbICHH [IpeBHEro
Mupa. A Be[lb €CIIA BEpUTh UX aBTOPaM, Y3Ke IPEBHOCTD 3Ha-
Jla IOCTaTOYHO pa3BUThIE (DOPMBI MEXTYHAPOIHO-TIPABO-
BOro peryiaupoBanusi. Kak ke Tormga HoHSITb OTCYyTCTBUE
TEOPETUIECKOTO OCO3HAHUST MEXKIYHAPOIHOTO MpaBa’?

IToo6HBIX BOIPOCOB OTHOCUTEIBHO U3yUEHHUS IPEBHE-
ro Ieproia MEXAYHAPOJHOrO NpaBa OCTAETCsI MHOXKECTBO.
CrnepyeT Ipu3HATh, YTO CYIIECTBOBAHHUE APEBHETO MEXK/Y-
HapOJHOIO ITIpaBa YYEHbIMU IPEUMYIIECTBEHHO OTPUIA-
JIOCh, @ IOTOMY U K IIOJTHOLIEHHOMY €O aHaJIi3y OHU HE 00-
palaice.

Be3ycnoBHBIM 1IaroM Brepes B MesKAyHapOAHO-TIPaBo-
BOII HayKe SBJSIeTCST MOHorpacdus KaHf. IOpHA. HaykK
O.B. BytkeBny “Y ncTOKOB MeKIyHapoaHoro npasa’”. Ho-
BHM3HA pabOThI COCTOMT B TOM, YTO aBTOp BIIEPBbIE KOM-
IJIEKCHO U HAa OCHOBE CHCTEMHOIO aHajn3a OTPOMHOIO

1 Kamaposckuii JI.A. OcHOBHbIE BONIPOCHI HAYKH MEXIYHAPOH-
Horo npasa. M., 1892. C. 58.
Cwum.: Kypc mexaynaponsaoro npasa. B 7-mu 1. T. 1. [lonsTue,
IpeaMeT U cucTeMa MeXJyHapogHoro mnpasa. M., 1989; Mex-
nyHapopmHOoe mpaBo / Ots. pen. 10.M. Konocos, B.U. Ky3ne-
noB. M., 1995; Jlykawyx H.M. MexnyHapogHoe npaso. O06-
mast yactb. M., 2008; Jlesun /I.5. VicTopust MeXXIyHAPOTHOTO
npaBa. M., 1962; Bacxuu [0.A., ®eavoman .M. Vicropus
MeXayHapogHoro mpasa. M., 1990; Bederman D. International
Law in Antiquity. Cambridge, 2001; Gaurier D. Histoire du
Droit international. Auteurs, doctrines et developpement de 1’ An-
tiquite a l’aube de la periode conpemporaine. Rennes, 2005;
Nussbaum A. A concise history of the law of nations. N.Y., 1947;
Ziegler K.-H. Volkerrechtsgeschichte. Munchen, 1994.
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MEKYHapOAHO-NIPaBOBOr0 MaTepHrana Toro BpeMeH! pac-
CMAaTpWBAaET BCE aCMEeKThI MEKIYHAPOTHOTO IIpaBa JpEeBHE-
ro nepuopa. B pabore npencrapieHa Hanboee MONHAS B
COBPEMEHHON MEXKAYHApOJHO-IIPAaBOBOM HayKe KapTuHA
MEKTYHAPOTHOTO MpaBa IPEBHOCTH — OT €T0 3apOXKJCHUS,
MEXaHU3Ma U CHenu(UKN CTAaHOBIECHUS IO OCOOEHHOCTEM
MEKIYHAapOJHO-NIPaBOBOTO  PETYJIUPOBaHUsS (XapakTepa
MEKITYHAPOTHO-TIPABOBLIX MPUHIIIOB, HOPM W HHCTHTY-
ToB). HakoHen, oco0o0 cnegyeT OTMETHTh IPOBEICHHBIN B
MoOHorpacuu rinyO0O0KHUil aHaJIN3 MEKIYHapOAHO-IPAaBOBBIX
B3TUISIOB [IPEBHETO TIEpHOa.

Ilepssiit pa3men moHOrpacdmm “TeopeTmaeckoe o6oc-
HOBaHME MCTOPUYECKOTO Pa3BUTHS MEXAYHAPOIHOTO Mpa-
Ba” SIBIISIETCSI CBOETO pOfia MPOJIOTOM K PaCKPBITHIO OCHOB-
HOM TeMbI pa6oThl. OH MOCBSIIEH aHATN3y COCTOSHUS HC-
TOPHYECKON HAyKU MEXAYHAPOJHOTO MPaBa U OCBEILEHHUIO
B HEl BOIIPOCOB NIPOMCXOKICHNSI, CTAHOBJICHUS 1 TIEPHOJH-
3alUy 3TOro MpaBa. 371eCh K& aBTOPOM PACKPBIBAIOTCS OC-
HOBHbIE MPOOJIEMBI, CTOSIIIHE NTepeNl COBPEMEHHO! HayKoit
HCTOPHY MEKTYHAPOHOTO IIPaBa, M IpeyIaraloTcs Iy TH NX
pa3pelieHus.

B nepBoii rinase pasgena (“OcpenieHne mpooaeM BO3-
HUKHOBEHHMS W Pa3BUTH MEXAYHAPONHOrO IpaBa B IOPHU-
AMYECKOIl HayKe”) MoKa3aHbl OCHOBHbIE TEOPUHU IPOUC-
XOXJIEHNUsI MEX/[YHapOJHOTO IIpaBa M MOJXO/bI K €ro Ie-
pHONH3alNN.

3necsk ciaegyeT oTMeTUTh, 4TO O.B. ByTKeBud BrepBble
oOpalllaeT BHUMaHME Ha TO, KaK OCBEUIAIOTCSI B TEOPUH
KpPUTEPUHN U MPEAINOChUIKA BO3HUKHOBEHUSI MEKyHAPOH-
HOTO TPaBa, M JaeT NX XapaKTEPUCTHKY. Tak, BOSHUKHOBE-
HHE MEXYHApOJAHOIO IpaBa OOBACHAETCS, IO MHEHHIO
YUYEHBIX, pa3nuyHbIMU (pakTopaMu. Cpefu HUX BBIJEISIOT:
PENUTruO3HbIA (Hamuyne eUuHO Y pa3HbIX HAPOJIOB BEPHI),
9TATUYECKUI (CYLLIECTBOBAaHUE CYBEPEHHBIX TIOCYAapCTB),
[OTOBOPHBIII (HaJIM4Ue MUCAHBIX HICTOUHUKOB MEXKYHAPOH-
HOTO MpaBa), KyJIbTYPHO-IMBUIN3alOHHbIA. OOpamaeTcs
TaK>Ke BHUMAaHHE Ha TaKe KpUTEPHH, KaK MAPOIIFOOUE rocy-
[apcTB (OTCYTCTBHE BOITH), 0COOEHHOCTH COCTOSIHUSI MEXKAY-
HapOJHBIX OTHOIICHNUH (CO3/IaHIe MEXAYHAPOTHOTO OajaH-
ca cmi), “‘COBETCKO-MAPKCHUCTCKHUI ™ KPUTEpHil (OSIBICHUE
AQHTarOHUCTUYECKUX KIIACCOB) U AIP.

PaccmaTpuBas cymiecTBylonye MOAXoAbl K HCTOpHUe-
CKOl epUOAN3aiH MEXXAYHAPOIHOTO MPaBa, aBTOp NpH-
XOMIUT K BBIBOY O HAJIIMYMU MOYTH Yy BCEX OHON OOIIeit
onm6ku. I[To cnosam O.B. ByTkeBny, 3To “niepeHeceHne Ha
ApEeBHEE MEXAYHAPOAHOE IPAaBO COBPEMEHHBIX NPEACTAB-
neHui o HeM” (c. 90).

Bo Bropoii riase “TIpoGieMbl 1 epCIeK TUBBI HCCIENIO0-
BaHHsI MCTOPHH MEXKIYHAPOAHOTO MpaBa” pacKpbIBAETCs
COCTOSTHME MCTOPHYECKOW HAayKH MEXKIyHAPOJHOrO MpaBa.
Cpenu Hanbolee CyIIECTBEHHBIX €€ MPOOJIeM, BIUSIONIUX
Ha M3yYeHHE U PEBHETO MEePHOJa, aBTOP MOHOTpauu Ha-
3bIBACT CPABHUTEJILHO HEJJaBHEE TOSIBIICHUE UCTOPUH MEXK-
AYHAPOJHOTO TpaBa KaK OT/ENBHON MUCUUIUIMHBI, OTCYT-
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CTBUE MCTOPUM MEXIYHAPOTHO-TIPABOBBIX YUCHUIT KaK OT-
paciu npaBoBOIl HayKH, eBPOMOLIEHTPH3M, UTHOPUPOBAHHUE
NPEUMYIIECTB CPABHUTEIBHO-TIPABOBOTO, MEKIIMBUIIN3A-
[UOHHOTO METOJOB HCCIIEJOBaHMSI UCTOPHU STOTO MpaBa,
OIIpeieICHHbIE HEJOCTATKY CYry00 MO3UTUBUCTCKOTO TTOJ-
XOfa K TOJKOBAHHIO MEXKIYHAPONHOTO MpaBa, 3TATH3M,
paccMaTpUBAOIIMI TOCYAAPCTBO KaK IMHCTBEHHOTO TBOP-
I1a 9TOTO 1paBa, u JIp.

Bropoii (“MexayHapogHO-IpaBOBOE PETYJIUPOBAHUE B
npeBHOCTH ) M TpeTuil (“PopMupoBaHUE U Pa3BUTUE TEO-
pUH MEXTYHApPOJHOTO MpaBa’) pa3fesibl MOHOTpaduu Mo-
CBSILEHBI, COOTBETCTBEHHO, AHAIN3Y NPAKTUKHU U TEOPUH
MEX/YHAPOJHOTO NPaBa JJPEBHOCTH.

PaccmaTpuBast BOnpockl reHe3nca U CTAaHOBJICHUS MEK-
AYHApOJHO-NPABOBBIX HOPM U IPHUHIIUIIOB B PEBHUN NEPH-
Of, aBTOP MIPUXOAUT K BBIBOJTY, UTO “IPOUCXOKACHUE MEXK-
AYHApOJHOIO IpaBa MPeAcTaBIsIeT cOO0H NOTHOCTHIO 00b-
€KTHBHBIA TpOILeCcC, NPOUCXONUBIIMIA HA MNPOTKEHUU
TIEPBBIX ITATOB APEBHETO MEpHoia M OTBEYABIINI MOTPEs-
HOCTSIM CYIIIECTBOBABIIIAX B TO BpEeMST MEXTYHAPOIHBIX 00-
IIECTBEHHBIX OTHOIIICHHUI, a CIeJOBaTEILHO, HECIINIA Ha ce-
0e ux ornevyatok’ (c. 222). K TakiuM 0COOEHHOCTSIM JPEBHETO
MEXIyHAPOTHOTO TpaBa aBTOP OTHOCUT €r0 PErmOHalb-
HBI XapaKTep, TECHYIO CBS3b C PETUTHO3HBIMI BEPOBAHMSI-
MU ]peBHUX HAPOJIOB, IpeodIajjaHie OObIYasi KaK NCTOYHH-
Ka JAPEBHETO MEXAYHAPOJHOIO IMpaBa M Ka3yHCTHYECKHl
XapakTep MEeXIyHapOAHBIX TOrOBOPOB, HU3KYIO CTENEHb
cHCTeMaTU3allul 3TOro IpaBa, HEOJUHAKOBBIA MeXKAyHa-
POAHBIIA CTaTyC ero cyObEKTOB, a TaKXKe ONpeJeIeHHbIE
OCOOEHHOCTH TIOCTPOEHUSI CTPYKTYpbl MEXIYHApOJHOIO
mpaBa JIPEBHOCTH, WHCTUTYTa MEXTYHAPOTHO-PABOBOM
OTBETCTBEHHOCTH, MPHWHINIIOB CIPABEIIINBOCTA W PaBCH-
CTBa U T.JI.

Amnanusupysl nporecc BO3HUKHOBEHHUS U CTAHOBIICHUS
OCHOBHBIX MOHATHI MEXAYHapOIHOrO IpaBa, aBTOP OCTa-
HAaBIIMBAETCS HA XapaKTEPUCTUKE OCOOEHHOCTEN TaK Ha3bl-
BAEMBIX MEXKOTPACIEBBIX MHCTUTYTOB: HCTOYHUKOB MEX-
AYHAPOJHOTO MpaBa, MEXAYHAPOAHON MPaBOCyOBEKTHO-
CTH, OTBETCTBEHHOCTH, CTaTyCca WMHOCTpAHIIEB, CTaTyca
tepputopui. [To muenuto O.B. ByTkeBuy, Ux 3a4aTKu BO3-
HHKAIOT elll€ B MEXIUIEMEHHBIX, JOTOCYJapCTBEHHBIX OTHO-
LICHUSIX.

T'oBopst 0 cnenuguKke COOTHOIIEHUSI MEXAYHAPOHOTO
U BHYTPEHHETO IpaBa B IPEBHUII IEpUOJ], aBTOP MOHOIpa-
¢uu NOAXOAUT K BBIBOY, UTO, “BO3HUKHYB HA OCHOBE IMeEp-
BOOBITHBIX KBa3UIPABOBBIX YOEKICHUN IPEBHUX HAPOJOB,
KaK MeXJTyHAPOITHOE TaK W BHyTPEHHEe MPpaBo HECIIN Ha ce-
6e¢ WX OTIEYaTOK, YTO YacTO 0O0pavMBajIOCh MOgoOHeM
aByx cucreM” (c. 392).

anee aBTOp MCCIEAyeT 3aKOHOMEPHOCTH (POPMUPOBa-
HUS W pa3BUTHUS HOPM ¥ IPUHIAIIOB MEKTYHAPOTHOTO Tpa-
Ba, KOTOpbIE sl OOJbLIEH YETKOCTH B HMCCIENOBAHUU
CTPYIIKPOBAHbI IO KPUTEPHUIO, CBONCTBEHHOMY COBPEMEH-
HBIM OTpAacisiM MeKIyHAapOAHOro MpaBa (IpaBo MeXKAyHa-
POAHBIX JOTOBOPOB, MIOCOIBCKOE, TOPrOBOE, MOPCKOE Ipa-
BO U T.JT.).

OOpamaerT Ha ceOsd BHUMaHUE OOIIMPHBIA AOKYMEH-
TaJbHBI MaTepHaj, IPOAHAIU3NPOBAHHBIA aBTOPOM.
MHorue MeXayHapOJHO-IIPaBOBble UCTOYHUKY APEBHOCTH

(B meIOM 3TO JOKYMEHTBI M MaTepHalbl 3a HNEPUOJN OT
V ThbIC. 10 H.3. IO IEPBbIX BEKOB H.3.) aBTOPOM KHHUTH BIEP-
BbI€ BBOJISITCS B HAY4HbIi1 000POT. A 3T0 6onee 100 mexny-
HapOJHBIX JOTOBOPOB XETTCKOI'O rocyfapersa, Meconora-
mun, [IpeBHero Erunra; fOKyMeHTbI JUIIIOMATHUECKUX ap-
XuBoB cTpaH bmmkHero Bocroka um Manoit Asun,
MOKTpHHAJBHbIE WCTOYHUKN MEXAYHAPOAHOTO TIIpaBa
HOpesnero Kurast u Mupun.

T'oBopst 0 cymecTBOBaHME MEXAYHAPOAHO-IIPABOBOTO
PETyINpPOBaHUs B APEBHOCTH, KOTOPOE OTBEYalIO COOTBET-
CTBYIOIIIUM HOTPEOHOCTSIM MEXKAYHAPOJAHBIX OTHOLICHUI
Toro BpemeHH, O.B. ByTkeBnd cnpaBefiimBo OoTMeUaeT 1
MIOSIBJICHAE TEOPETHIECKOTO OCMBICIICHHS 3TOTO SIBJICHMSI.
B pabore BbIcKa3bIBaeTCs BIOJIHE BEPHAsl MBICIbL O TOM,
YTO “yKe€ Ha CaMbIX PaHHUX 3Talax B3auMOJEIcTBU Tep-
BOOBITHBIX HAPOJIOB Y HUX BO3HUKJIM ONPEEIECHHbIE IPENI-
CTaBIICHNS 00 3TUX OTHOIICHUSX, O 3aKOHOMEPHOCTSIX 9THX
OTHOIIIEHHH, O JKeJIaTeNIbHbIX M HeXKeNIaTeTbHbIX TEHACHIH-
ax ux pa3Butus’ (c. 525-526).

Kak ¢opMupoBaHue caMoro MexayHapOAHOTrO IpaBa B
APEBHUI IEPUOJ, TaK U epBbIe B3TJISbI BOZHUKAIOT MpaK-
TUYECKH OJHOBPEMEHHO, NMPUYEM MEKIyHapOHO-TIPaBO-
Basi MBICIIb SIBJISIETCSI IPOAYKTOM JUIMTEIBHOTO IpoIecca.
3aBepiaeTcss MOHOTpadusl aHAIM30M OCOOCHHOCTEH W
cienupuky  (pOpMUPOBAHUS  MEXTYHAPOITHO-TIPABOBBIX
B3IJISI/IOB IPEBHOCTH, MCCIIEIOBAHUEM Pa3BUTHUSI OCHOBHBIX
MEX/YHapOTHO-NIPABOBBbIX KOHIENIWN W HANpaBJIeHUI C
TOYKHM 3pPEHMS] NX HCTOPUIECKOTO INPEEMCTBEHHOCTH (OT
aHaJIn3a NEPBbIX 3JIEMEHTOB NIPABOBbIX UJEH B OrOCyAap-
CTBEHHBII TIEpHO 10 (POPMHUPOBAHUS TPABOBBIX TEOPUIl
APEBHOCTH).

O.B. bByTkeBu4 npuxofuT K yOegUTENbHbIM BbIBOAAM
OTHOCHUTEJIFHO TEPBBIX 3TANOB MCTOPUIECKOTO CTAHOBIIE-
HUS TEOPUH U IPAKTUKA MEKITYHAPOTHOIO TIPaBa, CUnTas, B
YaCTHOCTH, YTO “UCXOfs, N3 aHaIu3a (POPMUPOBAHUS U CTa-
HOBJIEHHSI THCTUTYTOB M IPUHIUIIOB MEKIYHAPOIHOTO Npa-
Ba B JIPEeBHOCTH, MOKHO YBHJICTh CYIIIECTBOBAaHWE OMpeJie-
JIEHHOTO KOHTWHYUTETA, TPAJUIUN B PA3BUTUN MEXKIyHA-
POHOTO MpaBa W €ro TEOpPHH Ha MPOTSLKEHUH UCTOPUH
(c. 798). Uto xe KacaeTcss MEXKAYHAPOHO-IPABOBON TEO-
pun B [IpeBHEM Mupe, TO, IO MHEHHUIO aBTOpa, “TIpakTHie-
CKH BCE OCHOBHBIC NMPHWHIMNIGI W HATIPABIICHUS MEKIyHA-
POTHOTO TpaBa IPEBHETO MEPUOMIa TOTYUYATH CBOE TOIKO-
BaHHME W 3aKpeIIeHHe B MPABOCO3HAHWM HAPOMOB, HX
npumMensBux” (c. 800).

ITpoBenenHblil B MOHOrpadun Y HCTOKOB MEXKAyHa-
PORHOro IpaBa’ aHaJIN3 BaXHEWIIMX BOIPOCOB HCTOPHHU
MEXIYHapOAHOT'O IIpaBa M MPOoOIIeM, CBA3aHHBIX C HCCIIENO-
BaHHUEM €€ JJPEBHETO NIEPUONA, CBUAETEILCTBYET O TOM, YTO
aBTOPOM CJI€JIaH CYILIECTBEHHbII 1 Ha CETOHS YHUKAIbHbIA
10 CBOEMY MaclITaly BKIIajl B U3y4EHUE HE TONBKO HCTOPHU
MEXIYHApOAHOTO NpaBa, HO U €0 CYIIHOCTH, MEXaHU3MOB
PETYIMPOBAHNUS U XapaKTEPHBIX OCOOEHHOCTEN.

A.A. KoBanes, JOKTOp 10puji. HayK, pod.,
3acIIyKeHHBIN NesAaTenb HayKn P®;

C.B. YepHnueHko, JOKTOP IOPHA. HAYK,
npod., 3aciy:kKeHHbII fiesATens HayKn PO
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