T'OCYIJAPCTBO H IIPABO, 2016, Ne 3, c. 5-11

XAPAKTEPHBIE YEPTBI U OCOBEHHOCTHU
POMAHO-TEPMAHCKOI'O ITPABA

© 2016
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B cmamve paccmampusaromes ocHoGHble Yepmbl U 0COOEHHOCMU POMAHO-2epMaHcKko20 npasa. Cpeou HUX evloeisi-
10mes maxkue Kak OOKMPUHATbHOCHb, KOOUDUYUPOBAHHBIT XAPAKMeEP, OCHOBHAS POlb 3AKOHA CPeOu UCTNOYHUKOS

npasa, oeieHue npasa Ha nyoauuHoe U yacmuoe, u op.

Article deals with the main features of the Roman-Germane (civil) legal Family. There are such features as doctrinal
law, codified law, division of this legal Family on public and private law, etc.
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B Kkypce cpaBHUTENBbHOIO IPAaBOBEAEHUS, HAPALY
C M3yYEHHEM HAIIMOHAJIBHBIX NPAaBOBBIX CHUCTEM MU
[IPaBOBBIX CEMEH, TPAAULIMOHHO 3HAYUTEIBbHOE BHU-
MaHH€ yAeIIeTCs TAKOW CTapenIei IpaBoBOM CEMbE,
KaK POMaHO-T€pMaHCKO€ IPaBO, UHOINIA UMEHYEMOE
B 3amaJHON JuTepaType “KOHTUHEHTAIbHBIM  WIIU
“LUBMJILHBIM” IPaBOM>,

ITpu 5ToM 0coboe 3HaueHHE (110 BIOTHE TIOHSATHBIM
MpUYMHaM) MpuoOpeTaroT BONPOCHI, Kacarolluecs
uJeHTH(QUKAIIMY TaHHOM MpaBoBOil cembH, npobie-
MBI BbIJI€JICHHS U PACCMOTPEHUS €€ OTIMYUTEbHbIX
4ePT U 0COOEHHOCTEN,

B 3aBucHMOCTH OT OrH4YecKoro oobéMa 1 xapak-
Tepa MOoCIeAHHEe MOXHO YCIOBHO MOJpa3ieluTh Ha
oOuIMe 1 YacTHbIE YePThl U 0COOEHHOCTH, OTJIMYAIO-
e POMaHO-TEPMAHCKOE MPaBO OT JPYTUX IPaBo-
BBIX CeMel U MPABOBBIX CHCTEM.

B uucne obwux uepm u ocobennocmett pomaro-
2epMAHCKO20 Npaea, Ha OCHOBE KOTOPBIX BO3SHHKAIOT
Y Pa3BHBAIOTCS €r0 YacCTHBIC YEPTHI M OCOOCHHOCTH,
ClleqyeT BBIACIHUTH CBOCOOpa3ue HCTOPUUECKUX U
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HALMOHAIBHBIX TPaJULUil, 0COOEHHOCTH MPaBOCO-
3HaHud, cnelu(UYHOCTh PABOBOIl KyIbTYphI, Ipa-
BOBOIO MHTEILIEKTA U BOCIIPUATHUS JAEHCTBYIOLIErO
npasa®.

ToBopst 00 oOmUX Yeprax U OCOOCHHOCTSIX PO-
MaHO-TE€PMAHCKOTO MpaBa, HEJIb3sl HE COTNACHTHCS
¢ 00pa3HBIM BHIPaXEHHEM OTHOCHTEIBHO TOTO, YTO
“Kakjoe 00IIecTBO, Ka)Kasi IpaBOBasi CHCTEMa SB-
JIsIeTCSI CBOETO Po/ia 3aJI0KHUKOM CBOEH mctopun” U
YTO “IIPOYHOCTH NpaBa’ MPEAONPEAEIACTCA HE TOMIb-
KO “ero coOCTBEHHOW Marepuei”, “IopuIudecKUM
SI3BIKOM, 3aKOHOJATEIBHOM TEXHUKOW W IOpUANYE-
CKUM 00pa3oBaHueM”’, HO U Mol cpedoil, B KOTOPOH
3TO OOIIECTBO U €T0 MpaBoBasi CUCTeMa (PyHKIMOHH-
pyroT>.

Cpenu yacmmuulx wepm u 0cobeHHOCmeEl POMAHO-
2epMAHCKO20 Npasa, OKa3aBIIMX M MPOJOJIKAIOIINX
OKa3bIBaTh 3HAYMTENHLHOC BIUSHUC HA XapakTep U
coziep)KaHue TAKOM ee COCTABHOM YacTH, KakK Cylen-
CKOE TIpaBO, HEOOXOIUMO BBIACIHUTH CICIYIOLIHE.

Bo-nepBbIx, cieayeT yka3zaTh Ha Takue OTJIMYHU-
TEJIbHBIC YEPThl U 0COOEHHOCTH POMAaHO-IE€PMaHCKO-
ro Mpapa, KaK €ro ApKO BbIPANCEHHAS NO CPABHEHUIO
C Opy2uMu npago8viMu CemMbiamu OOKMPUHATLHOCD
u KOHYyenmyanbHocms. B 3amanHOi Hay4yHO-uccle-
JIOBaTeJIbCKON JIUTEpaType B CBS3U C 3TUM Tpaau-
UOHHO YKa3bIBACTCSl HAa TO, YTO “pabOThl yUCHBIX-
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European Legal Cultures. Sydney, 1996. P. 493-506.

5 Cm.: Grossfeld B. The Strength and Weakness of Comparative
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topuctoB (la doctrine, die Rechtslehre), mogo6HO
peLICHUsAM Cyna, MOJb3YIOTCS 3HAYUTCIBHBIM BIIUS-
HHMEM B CHCTEME LUMBUILHOTO TpaBa”™. WX 3HaueHue
ycuinBaeTcsd 0COOEHHO TOTAa, Korja IpaBo, HMpH-
3BaHHOE PETYJIMPOBATH TC UJIW WHBIC 00IIECTBEHHBIE
OTHOLLICHUS, HAXOAUTCS B MPOLECCE CTAHOBICHUS U
BE€CbMa HEOIpe/eeHHO WIM e Korja BooOlle oT-
CYTCTBYIOT T€ WJIM HHBIE BOCTpPEOOBaHHBIE CaMoOil
YKU3HBIO HOPMBI NPaBa U MHCTUTYTHI. B aTtux ycno-
BUSX IPaBOBasl JOKTPUHA MOXKET UIPaTh 3aMETHYIO
ponb. CpaBHHMBas “ypoBEHb JOKTPUHAIBLHOCTH
POMaHO-T€PMAaHCKOTO M aHIIOCAKCOHCKOTO NpaBa U
noguyepkuBasi, 4To Bo ®paHnuu mnpaso, Oyaydyu OT-
HOCHUTEIIFHO aBTOHOMHBIM COLMANIbHBIM SIBJICHUEM,
“IIOJIHOCTBIO OTHEJEHO OT MOJWUTUKM M PEJUruu’”,
MHOTH€ aBTOPbI-KOMIIAPAaTUBUCTBl PacCMaTpPUBAIOT
(bpaHITy3cKOe IpaBo, a BMECTE C HUM U BCIO POMaHO-
repMaHCKyI0 MTPaBOBYIO CEMbIO CKOpee “‘B TEPMHHAX
(byHIaMEeHTaNbHbIX NPUHLUUIOB”, Pa3JIMYHBIX KOH-
HeNIHA ¥ “a0CTPAaKTHBIX MOJXOJO0B”, HEXKEIH C I0-
3UIMH €ro Kak Ba)KHEHIEro CpejcTBa pa3pelleHus
BO3HMKAIOLIUX B O0ILECTBE MEXAY €TO YICHAMHU U UX
OpraHU3alUsIMU CIIOPOB WIIH K€ CPEeICTBA “‘yCTaHOB-

JIEHUS COLMAILHOrO Mupa™’.

Pomano-repmanckast mpaBoBasi ceMbsi Oojee JT0K-
TPUHAJIbHA B CMBICIC BOCTPHUATHI M abcopOuposa-
HUSl IIPABOBBIX TEOPHUIl M JOKTPHUH, HEXKEIH aHIJIO-
CaKCOHCKasl MpaBoBas cHcTeMa. B cuiy 3TOro, Kak
He 0e3 OCHOBaHMI 3aMEYaloT MCCICNOBATEIN pOMa-
HO-T€pMaHCKOI0, B YaCTHOCTH (hpaHIly3CKOro, IpaBa
X. Manomo u C. ®appaH, “¢dpaHily3ckoe BOCIPUATHE
(kKoHLIeNUMA) MpaBa ropasio WHpe, YeM aHIINHCKoe”,
IIOCKOJIBKY MNpHU BCEH OTHOCHUTEIbHONH aBTOHOMMHU
(b paHIly3CKOTO IpaBa ero BOCIIPUATHE aCCOLIMHPYETCS
HE TOJBKO C IOPUIMYECKMMH HOPMaMH, HO U C TIOJIH-
THYECKOM HayKOM, COLMaNbHOM chepoil, MOpaibio®.

CornacHo CclOXHUBLIEHCS B paMKax poMaHO-rep-
MaHCKOTO TpaBa koHuenuuu (Bo ®panuuu, ['epma-
HuM, UTanuu u Apyrux cTpaHax) mpaBO HE JOJKHO
OBITh JHIITH TPO(ECCHOHANBHBIM JOCTOSIHHEM FOpHU-
CTOB, “CYyIIECTBOBAaTb TOJBKO PaJM UX COXPAHEHUS
KaK HEKOH KacThl WJIM COCIIOBUS M OOCITYKHBaeMbBIX
uMu cynoB”. Bocopusitue mpaBa mpu 3TOM Tpaju-
LMOHHO BBIXOAWT 3a MpejAesbl TOro, YTO B aHIVIO-
CaKCOHCKOM TMOHWMAaHWUH CYUTACTCS “UMCTBIM~ Tpa-
BOM — CHUCTEMBbI FOPUNYECKUX MPABUIL, CYIEUCKUX U
UHBIX BbIpabaThIBa€MbIX B IIpOLiecce IPaBOIPUMEHE-
HUS TPUHIAIIOB, OTACIBHBIX CyIeOHBIX PEIIeHUH U
HOPM.

¢ Glendon M., Gordon M., Osakwe Ch. Op. cit. P. 137.

" Harris D., Tallon D. Contract Law Today: Anglo_French Com-
parisons. Oxford, 1989. P. 6, 9.

8 Cm.: Dadamo Ch., Farran S. French Legal System. L., 1993.
P. 12.

OHO He TOJIBKO He HU30JIUPYETCS OT OKpYXKalolle,
“HEIOPUINYECKON” Ccpelnbl U “OPYTruX HHTEIJIEKTY-
aJbHBIX AUCHMILINH, a HA0OOPOT, OPraHUYECKU CO-
gyeTaeTcsl ¢ HUMH, (POKYyCHPYS IPHU 3TOM BHHMaHUE
IpekJe Bcero Ha “mpaBax M OO0S3aHHOCTSX, IpHU-
3HAaHHBIX B OOLIECTBE B COOTBETCTBHUH C HAeaIaMu

crIpaBeIuBOCTH .

CymHoCTh TpaBa MpPU 3TOM yCMaTpUBAaeTCA HE
CTOJIbKO B CYIIIECTBOBAHUU CHUCTEMBl HEKHUX ‘‘Me-
XaHUYECKUX’, YCTAHOBICHHBIX, ‘“HETEXHHYECKUX
HOPM, C MOMOIIIbIO KOTOPBIX PEUIAIOTCS TE UJIU UHBIE
3a7a4u’, CKOJIBKO B HaJIMUWH COIMAIBHO-TIPABOBBIX
MPUHIMIIOB M OOIIKUX HJICH, HA OCHOBE KOTOPBIX OHO
(dhopmupyeTCcs U pa3BUBACTCS, KOTOPBIC OHO B CBOIO
ouepenp nmopoxaaet'’,

B oTiauunMe OT aHITIOCAKCOHCKOTO IIpaBa, TAe
“IOpUIMYECKHEe HOPMBI BBIPAOATHIBAIOTCS CyIaMU
IIpY PELIEHUHU CIIOPHBIX BOIIPOCOB IPUMEHUTEIBHO K
Ka)KJIOMYy KOHKPETHOMY, CHEIN(PUIECKOMY CITydar”,
B CHCTEME POMaHO-I€pPMaHCKOrO MpaBa BCe OOCTOUT
HECKOJIBKO MHade, a IMEHHO: B Ipouecce ero ¢op-
MUPOBAHUS U Pa3BUTHS UCXOIAT HE U3 KOHKPETHBIX
CIIOPHBIX /Il UJIU CIIy4aeB, HO U3 onpeneaeHus “oo-
IIMX MPUHIUIOB” U MPABOBBIX JOKTPHUH, HA OCHOBE
KOTOPBIX HE TOJBKO CO3[AI0TCS T€ WJIM MHBIE HOPMBI
paBa, HO M PEIIAITCs KOHKPETHBIE aeiall.

Bo-BTOpBIX, cpey OTIMYUTENBHBIX YEPT U OCO-
OEHHOCTE!l pOMaHO-TepPMAaHCKOro IpaBa, Iperonpe-
JCNAIOIUX CTaTyC CYAEWCKOro ImpaBa, (QyHKIHO-
HUPYIOILLIETO B €ro MNpejenax, CIeAyeT yka3aTb Ha
0COOVI0 3HAYUMOCb 3AKOHA 6 CUCmeMe UCTNOYHUKOS
npasa.

OTmeuass JTaHHYI0 OCOOCHHOCTB, HCCIEIOBaTe-
JU POMAHO-TEPMAHCKOIO IIpaBa CIPAaBEIJIMBO aK-
LEHTUPYIOT BHUMaHHE HAa TOM, YTO B COBPEMEHHBIX
YCIIOBHUSIX B CTpPaHaX, MPaBOBBIE CUCTEMBI KOTOPBIX
OTHOCSTCA K paccMaTpuBaeMOM IPaBOBOH CEMBE,
KaK IIPaBWJIO, CYUTAETCS, YTO U1 FOPUCTA “TydIIAM
croco0OM YCTAaHOBJICHHs CIIPaBeAJIMBOIO, COOTBET-
CTBYIOLIEr0 MIpaBy pEIIeHHUs SBIsAETCS oOpalieHue
MMEHHO K 3aKOHY'2,

Ota TeHaeHuus BocTopxecTtBoBasia B XIX B., Ko-
r7a B MOAABIAIONIEM OOJBUIMHCTBE I'OCYAAPCTB pO-
MaHO-T€pPMAHCKON MPaBOBOH CEMbU OBUIM MPUHATHI
KOJIEKChl U MucaHble KOHCTUTyuuu. OHa eute Gosee
YKpEenujach B COBPEMEHHYIO 3IO0Xy B CUIy psaa
IOPUYUH, U Ipexae Bcero Gnaroaaps 3Ha4YUTEIbHOMY
paclIMpeHuI0 POJU TOCydapcTBa MNPAKTUYECKU BO
BCEX 00J1aCTAX JKU3HU OOLLECTBA.

% Ibid.

10Cwm.: Dadamo Ch., Farran S. Op. cit. 13.

"' Cm.: David R. Englisch Law French Law. L., 1980. P. 56-84.
12 Tasuo P., Kopgpe-Cnunosu K. Yka3. cou. C. 78.
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Takoro pojia TEHAEHIMs ONMOPHI HA 3aKOH KaK OC-
HOBHOH HCTOYHHK IpaBa, C OAHOH CTOPOHBI, COOT-
BETCTBOBAJIA, 110 MHEHHIO aBTOPOB, YCTAHOBJIEHHBIM
B OOIIECTBE MPHUHIIMIAM JEMOKPATHH >, a ¢ IPyToif —
OIpaBbIBAIACH TEM, YTO FOCYAaPCTBEHHBIE OPraHbI
001a1a10T TOpas3no GOJIBIIMMHM BO3MOKHOCTAMH IO
CPAaBHEHMIO C IFOOBIMU HHBIMHM OPTaHHU3aIUSAMU “IIs
KOODAMHALIMY JEATENbHOCTH Pa3IM4HbIX CEKTOPOB
OOLIECTBEHHOM KM3HU M IS ONpeAeIeHUs 06IIEero
unTepeca’” .

Kpome toro, 3akoH yxe B cuily caMOi CTPOrOCTH
ero M3JOKEeHHUS paccMaTpuBalicd Kak JYUYIIUW “Tex-
HAYECKUH crioco0” yCTaHOBIICHHS “UETKUX HOPM B
3I0XY, KOIJ1a CJI0XKHOCTb OOLIECTBEHHBIX OTHOLIEHUH
BBIJIBUTACT Ha TEPBBIM IJIaH CPelM BCEX aCIEKTOB
NPABUIILHOTO PEMIEHUS €70 TOYHOCTh M ACHOCTE !5,

ITocnennee MMeeT HEMAIOBAXXHOE 3HAYCHHUE Kak
JUIst 9 (EKTUBHOCTU MPABONPUMEHEHUS, TaK M AJIs
COXpaHEHUs U MOAJEpKaHUs €AMHCTBA pOMaHO-Iep-
MaHCKOH NpaBOBOW CEMbHU, B KOTOPOH, HECMOTPS HA
CIIO)KHOCTh M OTPOMHYIO TeorpauuecKyro IMpoTs-
JKEHHOCTb TOCIEAHEH, HOPMBI IIpaBa MOHUMAIOTCS U
OLICHHUBAIOTCS ONMHAKOBO.

B pomano-repmaHCKol MpaBOBON ceMbe, i€ Hay-
Ka TPaAMIMOHHO 3aHHUMAETCS YIOPSIAOYCHUEM U CU-
CcTeMaTu3aluell pemeHnid, BEBIHOCUMBIX 1TO0 KOHKPET-
HBIM JIesiaM, “IipaBOBas HOpMa MepecTala BHICTYIATh
JIMUIb KaK CPENICTBO PELICHUs] KOHKPETHOTO cirydas .
bnarogaps ycunusM Hayku ‘“‘HOpMa IpaBa MOIHATA
Ha BBICHIUMN ypoBeHb . Ee MOHMMAaIOT U OLEHHBAIOT
He MHaye KaK “NpaBujo MOBeIeHus, obiaaaroliee
BCEOOIIHOCTBIO M UMerolee 0oJiee Cepbe3HOE 3HaYe-
HU€, YeM TOJIbKO JIMIIb €€ NPUMEHEHUE CYAbSIMHU B
KOHKpETHOM gene”'®,

CraenyeT 0co60 MOAYEPKHYTh, YTO B CTpaHax po-
MaHO-T€pMaHCKON INPaBOBON CEMbHU, B OTIUYHUE OT
CTpaH o0lero npasa, IO MHEHHIO HEKOTOPBIX HC-
ciefgoBareneil (KOTopoe, OJHAKO, HE pas3iensercs
JIPYTMMH aBTOpaMU M HE MOATBEPKIAAETCS CyneOHON
MPaKTUKOI ), HOpMa [IpaBa HE CO3aeTcs CyapAMHU. “Y
HUX JUIsl 3TOr0 HeT BpemeHu . Kpome Toro, 3a00ThI
O CIIpaBEUIMBOCTU PEIICHHUS MMEHHO II0 TOMY HIIM
WHOMY KOHKPETHOMY Jely “OTCTPAaHSAIOT BCE HHBIC
cooOpaxenus”. K Tomy e cynpu cormacHo, HampH-
Mep, 3aKoHoAaTeNhCTBY Dpaniin (CcT. 5 [ paknancko-
ro Kozgekca OpaHuuy) HE MOTYT BBIHOCUTh PELICHUI
B BUC “0o0mux pacnopsokenuii”. [IpaBoBasi HopMa,
KOTOpas HE MOXET M He JOJDKHA OBITh TBOPEHHEM
cyned, nossuserca nosaHee. OHa co3maeTcs Kak

13 Cm.: Tam xe.

4 Tam xe.

15 Tasuo P., Kogpgpe-Cnunosu K. Ykas. cou. C. 78.
16 Tam xe. C. 69.
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“HpOZ[}IKT pasMbIIIJICHUA, OCHOBAHHOT'O YaCTUYHO Ha
HU3Y4YCHHUU NPAKTHUKH, @ YaCTUYHO Ha C006pa>KCHI/I$IX
CIIpaBCAJIMBOCTHU, MOpaJiM, MOJHUTHKH W TapMOHHUH

CHCTEMBI, KOTOPBIE MOTYT yCKOIB3HYTh OT Ccymei”!”.

ITo cBoeii mpupoe U XapakTepy B pOMaHO-TepMaH-
CKOM MpaBOBOM CEMbE HOPMA IMPaBa, BHICTYHAKOMIAS
KaK OCHOBa KOAU(UKALUU TpaBa, ABISIETCS “‘UeM-TO
CPEIHUM MEXAY pPEUIeHHEM CIOopa — KOHKPETHBIM
NPUMEHEHHEM HOPMbl — U OOLIMMM HpPHHLHIIAMU
npaBa”. Ilpu 5TOM BHOJIHE CHPaBEANUBO MOAMEYA-
eTcs, YTO caM TEPMHUH “HOpMa’ Tak ke, KaK U Tep-
MUH ‘“3aKOH”, aCCOLMMPYETCS B HallEM CO3HAaHUH
C ONpPENENCHHON CTEneHb 0000meHHocTH!®, 160
6e3 ITOro HEBO3MOXHO OBIIIO OBl BOOOIIE TOBOPUTH
0 TIPUMCHECHHUH COJEPKAIICTOCS B HUX TpPaBHIIA JUIS
pelIeHus KakuX Obl TO HU OBLIO KOHKPETHBIX jei’.

OpnHako BOIPOC NMPUMEHUTEIBLHO K POMaHO-Tep-
MaHCKOMY TIpaBy 3aKJIH0YacTCs B CIEAYIOMIEM: KaKo-
Ba JX€ JOJDKHA OBITH CTEIEHH TOM 000OIIEHHOCTH
HOPMBI MpaBa, KakoB JJOJDKEH OBITh €€ ONTHMATbHbIH
BapuaHnT? B TeopeTnueckoM M MpPaKTHUYECKOM IIaHe
BOMPOC 3TOT JaJeKO He MPOCTOH, a TeM Oosee He
TpuBHANBbHBIA. OT yCHEUIHOro PelIeHus] ero B 3Ha-
YUTEJIBHON Mepe 3aBHCHUT CTENeHb KakK BOCTpPeOo-
BaHHOCTH 3aKOHa, COJEpPIKAIIEro B ceOe Te MIIK HHbIE
NpaBOBBIE HOPMBI, TaK U €r0 3 (HEKTHBHOCTH.

HckyccTBO opucTa B CTpaHax POMAaHO-I€pMaH-
CKOI1 IpaBOBOI CUCTEMBI, 10 MHEHUIO MHOTUX aBTO-
POB, COCTOUT B YMCHUU HAWTH HOPMBI U CHOPMYITH-
pOBaTh UX C YYETOM HEOOXOJUMOCTH MOAJAEPIKAHUS
HEKOEro paBHOBECHUS MEXAY KOHKPETHBIM NPUMEHE-
HUEM HOPMBbI MpaBa, C OAHOW CTOPOHBI, U OOLIMMHU
NPUHLMIIAMH 11paBa — C APYyrou.

Hopmbr mpaBa HE JOIDKHBI OBITH CIWIIKOM 00-
MMM, TOCKOJIBKY B 3TOM ClIy4ae OHH IEpEeCTaloT
OBITH “HOCTATOYHO HAJC)KHBIM PYKOBOJCTBOM JIJISI
npaktuku”’. Ho B TO e BpeMsi OHM JOJKHBI OBITh
“HacTOMBKO OOOOIIEHHBIMH, YTOOBI PEryIHpOBATH
OTpeie/IEHHBIN TUIl OTHOLICHUH, a HE IPUMEHATHCS,
mog00HO cyneOHOMY pelieHnIo, UMb K KOHKPETHOM
cutyanun’?’.

Pazymeercs, 9T0 TPUMEHUTENHFHO K Pa3IAYHBIM
oTpaciisaM MpaBa TpeOOBaHNE COXPaHEHHS MOA00HO-
TO PaBHOBECHUS HE MOXET OBITh OJMHAKOBBIM. B OT-
HOIIIEHUH TAKKX OTpacjell mpaBa, Kak yroJOBHOE WU
HAJIOTOBOE, CTENEHbh KOHKPETU3AaI[Mi HOPM IIpaBa 1o
BO3MOXKHOCTH JIOJI’KHA ObITh MAKCUMalIbHOK. DTO He-
00X0/IMMO MPEXKJAE BCETO JJis TOro, YToObI CBECTU K
MUHUMYMY BO3MOXHBIH “IPOU3BOJI AMUHUCTPALIUN .

17 Tasuo P. Ykas. cou. C. 112.

18 Cm.: Jasuo P., Koggpe-Cnunosu K. Ykas. cou. C. 70.
19 Cm.: Merryman J. The Civil Law Tradition. P. 21-25.
20 Tasuo P., Koggpe-Cnunosu K. Vkas. cou. C. 70, 71.
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Uro xe kacaeTcs ApYrux oTpaciey mpasa, rae “HeT
HYKIbl TaK CTPOTrO HaBsA3bIBAaTh KECTKUE HOPUAU-
YECKHUE pPEIIEHUs”, CTEHNEHb KOHKPETU3alLMH HOPM
MpaBa, COACPKALUIUXCS B 3aKOHAX, MOXKET OBITh MHU-
HUMAaJIbHON. 37€Ch AOIMYCKAaeTCs BBICOKAs CTEIEHB

0606mmenus?!.

OnHako HE3aBUCHMO OT CTEHEHH “0000IIEHHO-
CTH” HOpPM MpaBa, (OPMHUPYIOMUX B Mpenenax po-
MaHO-TE€pMaHCKOH MPaBOBOW CEMbU Te€ WU HHBIE
HHCTUTYTHl M OTpAaciu MpaBa, HEM3MEHEHHBIM MPHU
9TOM TPaAUIMUOHHO OCTacTCA TO, YTO, B OTJIMYUE OT
MIPaBOBOM CUCTEMBI OOIIETO MIpaBa, MPUOPUTET 37EChH
BCEr/la OTJaBajics He “CyaeilickuM’ HOpMaM, a HOp-
MaM CTaTyTHOTO npaBa. Pazymeercs, Ha mepBOM IuIa-
HE TIPY 3TOM BCETZa CTOSUIM HOPMBI, COJEpKaIIuecs
B KOHCTHTYIIHOHHBIX aKTaX M OOBIYHBIX 3aKOHax>2.

B-TpeTbuXx, 0IHOH M3 OTAUYUTENBHBIX YEPT PO-
MaHO-T€PMaHCKOTO TPaBa SIBISICTCS SAPKO GbIPAINCEH-
HbLU Xapakmep OeleHus e20 Ha NYOIUYHOoe U YACMHOe
npaso.

OCHOBHBIM KpHUTEpPUEM KIaCCH(PHUKAIMK IPaBO-
BBIX CHCTEM Ha MyOJMYHOE M YacTHOE MpPaBO SB-
nseTcs, Kak M3BeCTHO, uHTepec. g myGuuyHOTO
IpaBa MPEUMYIIECTBEHHOE 3HAaueHHE HMMeeT oOlie-
CTBCHHO 3Ha4UMbIil (MyOJWYHBIA) WHTEpEC, KOTO-
pBIM TOHUMAETCA KakK “IPU3HAHHBINA TOCYAapCTBOM U
o0eCTeYeHHbIH MPaBOM MHTEPEC COIUaIbHONW 00II-
HOCTHU, YAOBJIETBOPEHUE KOTOPOIrO CIYXHUT YCIOBHU-
€M ¥ rapaHTHEll €€ CylICCTBOBAHUS U PA3BUTHS 2>
OH KacaeTcs B OCHOBHOM BOIIPOCOB IIPaBOBOIO pe-
TyJIUPOBAHUS NEITEIBHOCTH TOCYNAPCTBEHHBIX Op-
raHOB U OOIIECTBEHHbIX OpPraHU3alUH, 3aKpEeIICHUs
MPaBOBOTO CTAaTyca NOJDKHOCTHBIX JIMI[, B3aMMOOT-
HOLICHUH TpakJaH ¢ TOCYJapCTBOM H T. TI.

Kpurepuem ompeneneHusi 4acTHOTO IpaBa SIBIS-
€TCs, COOTBETCTBEHHO, YaCTHBIW HHTEpEC, MaTepua-
JU3YIOIUKCS B UHTEpecax OTACJIBHBIX JIUL — B HUX
IIPaBOBOM U MMYLIECTBEHHOM IIOJIOKEHUHU, a TaKkKe
B MX OTHOUICHUAX JIPYL C APYIOM U OTYACTH C IOCy-
JIapCTBEHHBIMU OpraHaMH U OOLICCTBEHHBIMU Opra-

HU3AIUAME Y.

Jlenenne mpaBa Ha MyONWYHOE W YAacTHOE B Ha-
CTOsILIIEE BPEMsI CTAJO BIIOJHE OOBIYHBIM SBJICHUEM
JIIST MHOTHX TPaBOBBIX CHCTEM W psja TPaBOBBIX
ceMeii. OIHaKO M3HAYANBHO W BIJIOTH JO TO3JHETO
CpenHeBeKkoBbsl Takoe JieJeHHue ObIJI0O CBOWCTBEHHO
JMIIb POMAHO-TEPMAHCKOMY TIPaBYy.

2 Cm.: Tam xe.

22 Cwm.: Interpreting Statutes: a Comparative Study / Ed. by
D. MacCornick, R. Summers. Aldershot, 1991.

2 Tuxomupos FO. A. Ily6nuunoe npaso. M., 1995. C. 55.

24 CMm.: Toiibapx A. I OCHOBbI YaCTHOIO WMYIUIECTBEHHOIO IIpa-
Ba. M., 1927. C. 35-68.

JUia monapistoniero OOJNBIIMHCTBA HAlMOHANb-
HBIX IIPABOBBIX CUCTEM, OTHOCSIINXCA K pOMaHO-Tep-
MaHCKOMY IPaBy, TAK)KE€ HUKOIJA HE ObLIO YYXKJbIM
JeJeHUEe MX Ha OTPacid U MHCTUTYTHI mpaBa. OHO
HMMEJI0 OTPOMHOE HE TOJIBKO TEOPETUIECKOE, YIeOHO-
aKaJeMHUeCcKoe, HO U MPAaKTHUUECKOE 3HAUCHHUE.

Bmecte ¢ tem Haumbonee BakHOW Kiaccuuka-
[{eil HOPM B CHUCTEME POMaHO-T€PMAHCKOTO IpaBa,
BBIJICJISIONINX €0 CPeln JIPYTHX MPaBOBHIX CEeMeEH,
OBUTO MOApa3JeICHUEe UX HAa HOPMBI MyOJIHMYHOTO U
4aCcTHOTO mpasa’’.

Takoe mozapasaesienre ObUIO OOYCIIOBICHO B pe-
mammeﬁ CTCIICHU BJIMAHHUEM PUMCKOI'O IIpaBa Ha
nporecc (GOpMHUPOBAHUS M Pa3BUTHS POMaHO-TEP-
MaHCKOTO MpaBa, KOTOPOE yHACIEI0BAIO OT HEro He
TOJIBKO OCHOBOTIOJIAraroIInue MPUHITUIIBI, HHCTHTYThI
U TOKTPUHBI, HO ¥ KJIAaCCHU(PHUKAIKIO HOPM TpaBa Ha

HOPMBI TyOJIMYHOTO ¥ YaCTHOTO mpasa’’,

Koncrarupys nannelii akr, ucciaenoBarenu moa-
YEPKUBAIOT, YTO B CAMOM PHUMCKOM IIpaBe ICIeHHUE
Ha MyOJMYHOE W YACTHOE IPaBO MOSBUIOCH JTUIIb Ha
OHOM M3 CaMbIX MO3AHUX CTaAUi €ro pa3BUTHS, a
UMEHHO: B KJIACCUYECKUH IMepuoj, Korna puMcKue
IOPUCTHI CTAU NMPOBOAUTH OoJiee WM MEHee YeTKOoe
pasiauunue MeXIy “IpaBoM rocyaapcTsa U cooOle-
cTBa” (jus publicum), ¢ OgHO#N CTOPOHBI, U “IIpaBOM
WHIUBUAYYMOB” (jus privatum) — ¢ npyroit. [lpu-
YyeM JUIsl PUMCKHUX IOPUCTOB M WX TOCJenoBaTeieit
JICJICHHEe TIpaBa Ha MyOIMYHOE M YaCTHOE MMEJIO He
TOJBKO “UUCTO TEXHUYECKOE MPEUMYILECTBO”, HO U
OTPOMHYIO NIPAKTHYECKYIO 3HAYUMOCTE.

[To Mepe pa3BUTHS POMAHO-TEPMAHCKOIO IpaBa
COBEpILICHCTBOBAJIACH “‘TeMaTHKa’ pas3feeHus Inpa-
BOBBbIX HOPM Ha HOPMbI NyOJWYHOTO U YaCTHOTO Mpa-
Ba, CO3[ABAJINCHh HOBBIE U MOJAEPHU3UPOBATIUCH CTa-
ppie “myOnuYHO-TIpaBOBBIE” W ‘“4aCTHOIMPABOBEIE”
JOKTPHUHBL.

ITo nanHbIM 3amagHbIX UCCTEAOBATENCH, B HACTOS-
miee BpeMs HACUMTHIBACTCS OKOJIO JIBYX JECATKOB
pPa3HOTO poJia JOKTPUH, KaCaIOUXCs Mopa3AesIeHus
HOPM Ha HOPMBI TyGJIHYHOTO ¥ YacTHOTO Tmpasa’®,
B unenTpe ux BHUMaHMSI HaxOAsTCS BONPOCHI Ompe-
JeJIeHUsT M YTOYHEHHsI KPUTEPHUEB KIacCU(UKAIIHH,
XapakTepa COOTHOLIEHUS CUCTEMBI HOPM ITyOsmd-
HOTO W YacTHOTO MpaBa, YCTAHOBJICHUSA THITMYHBIX

st myONMYHOrO M 4YacTHOrO MpaBa CyObEKTOB U

% International Encyclopedia of Comparative Law. Vol. II. Paris,
1971. Ch. 2. P. 15.

26 Cm.: Kaser N. Das romishe Pnvatrecht. Mu_nich, 1955.
S. 18-46.

27 CMm.: Schulz E. Principles of Roman Law. Oxford, 1936.
P. 34-55.

28 Cm.: International Encyclopedia of Comparative Law.
P. 22-24.
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00BEKTOB TIpaBa, BOMPOCHI MHTEPIPETALMU COJEP-
KAHMS M TOJIKOBAHMS HOPM MyOJIMYHOTO ¥ 9aCTHOTO
npasa u ap.%°

OpHako, HECMOTpPsl Ha OTPOMHBIC YCHJIUSA, IPH-
JIaraBIIMECS] MHOTMMHU YUYEHBIMM K 0OJee 4YeTKOMY
pa3rpaHUYCHUI0 MyOJIMYHOrO M YaCTHOTO MpaBa H
UX CaMOONPEIENIeHUIO, MHOTUE NPOOIeMbl Kllaccu-
¢uKany HOPM Ha IyOJIMYHBIC W YaCTHBIE B PaMKax
POMaHO-T€pMaHCKOTO IIpaBa OCTAITCA 10 KOHIA He-
peuwieHHbIMH. Ha 3To B topuandeckoi Jureparype ne-
puoauvecku obpamiaeTcsi BHUMaHue. Besuecku Boize-
15151, HAIpUMep, TOT (PaKT, 94TO IMyOTMIHOE W YacTHOE
MpaBO — 3TO ““HE JIB€ pa3HbIE MPaBOBHIE CHUCTEMBI
a OfHa, B paMKaX KOTOpPOW MPOBOIUTCS Kiaccupu-
Kalusi HOpM, HEKOTOPBIE aBTOPHI 00pamaT ocoboe
BHUMaHHUE Ha TO, YTO MEX]Ly MYOIUYHBIM U YaCTHBIM
MpaBOM HHUKOIJIA HE ObUIO M B NPUHLIUIE HE MOXKET
OBITh pa3 U HaBcerjJa ycTaHoBIeHHOH rpanu. [locnen-
HsIsl B U3BECTHOU Mepe YCIOBHA U JOBOJBHO MOABUXK-
HAa, TOCKOJIbKY TyOIMYHOE MPaBO HEPENKO MPOHUKAET
B c(pepy YacTHOIO Ipasa u Hao6opot>’.

PazymeeTcs, uyTo Ha mpolecc AeleHus HOpM Ipa-
Ba Ha ITyOIMYHBIE U YaCTHBIE 3HAYUTEIHHOE BIUSHUE
OKa3bIBAIOT CJIOXKHBIIHMECS B TOW WJIM MHOM CTpaHe
MOJUTUYECKUE W TIPABOBbIC TPAIULUHU, OObIYAH,
YPOBCHBb Pa3BUTHS TNMPABOBOM KyJIbTYpbl M MHOTHE
apyrue (pakTope’'. DTUM MOMMMO JTOKTPUHAIBHBIX
U TparMaTU4ecKuX NPUYUH OOBACHAETCS, B YacT-
HOCTHU, TO, YTO B paMKaxX OJHOH U TOU K€ POMaHO-
TEPMaHCKOH IPaBOBOM CEMBH IIEPEYEHBb OTpacieil
U WHCTHTYTOB TIpaBa, NPHUYUCISIEMBIX B pPa3HBIX
CTpaHax K KaTeTOpWUU IyOJMYHO-TIPABOBHIX H dYa-
CTHOIIPABOBBIX, MAJEKO HE onuWHaAKoB. Hampumep,
B mpaBoBoil cucteme PpaHuuu K MyOIUIHO-TIPABO-
BBIM JIMCHUTUTMHAM OOBIYHO OTHOCSITCS KOHCTHUTY-
LMOHHOE MPABO, AAMUHUCTPATUBHOE NPABO, PUHAH-
COBOE MPABO M MEXKJIyHApOaHOE MyONIMYHOE MPaBo,
K YaCTHOIMPABOBBIM — “COOCTBEHHO YacTHOE MpaBo”
(droit civil), xkoMMepueckoe MmpaBo, BKIKOYAIOIIEE B
cebs Taxxke Mopckoe (droit maritime), TpaxaaHcKoe
IpoleccyalbHOE, YTOJIOBHOE, TPYIOBOE, CEIbCKOXO-
3 CTBEHHOE, JIECHOE, TPaHCIOPTHOE, BO3AYLIHOE,
HHIyCcTpHUanbHOU cobctBeHHOCTH (droit de propriete
industrielle), wuHTeNNEeKTyanbHOW COOCTBEHHOCTH,
COLIMAIILHOTO 00ecTeyYeHUs, MPaBo, peryiupymomuee
OTHOILEHUS B YTrOJIbHON mNpoMblieHHOCTH (droit
minier), ¥ MEXyHapOJHOE CTATyTHOE MPaBo>2.

2 Cwm.: ibid. P. 22-46, Burckhardt T. Methode und System des
Rechts. Zurich, 1936. S. 146-180.

30 Cm.: International Encyclopedia of Comparative Law. P. 42.

31 Cm.: Raban O. Modern Legal Theory and Judicial impartial-
ity. N.Y., 2003.

32 Cm.: Nouveau Repertoire de droit II // Droit. 1963. Ne 15-20.
S. 252-254.
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Knaccudumupyst Takum o0pazoMm pasiauyHble OT-
paciiy 1paBa U UHCTUTYTHI, CIIELUAIUCTHI B o0sacTu
(¢paHIy3CKOro mpasa, Kak NpaBWIO, IPH 3TOM Jie-
Jal0T OroBOpPKH. B yacTHOCTH, MOsACHSAETCS, YTO He-
CMOTpS Ha TO, YTO YTOJIOBHOE MPaBo “TI0 CBOEH MpH-
poie M Xapakrepy sBiseTcd MyOIMYHBIM MpPaBoM”,
TeM He MeHee 10 (paHIy3cKol KiaccupuKaluu OHO
OTHOCHUTCS K pa3psily 4acTHOTO IIpaBa, IOCKOJIBKY
CONIEpKUT B ceOe MHOXKECTBO TMOJOKEHUH, ““Hampas-
JEHHBIX Ha 3alIUTy YaCTHOIPABOBHIX MHTEPECOB U

OTHOIIEHUH 3.

B otamume ot mpaBoBoit cucrembl OpaHuuu, B
npaBoBoil cucreme ['epMaHUU BBIPUCOBBIBAETCS He-
CKOJIBKO HHasl IyOIUYHO-IIPABOBAst U YACTHOIIPABOBAs
kaptuHa*. Tak, K KaTeropuu myOIM4HO-NPABOBBIX
JUCLUIUIMH COINIACHO CJIOKHMBIIMMCS 3[€Ch TEOPUHU
U TNPAKTUKE OTHOCUTCS HE TOJIBKO KOHCTHTYLIMOH-
HOE, aIMUHUCTPATUBHOE, (PUHAHCOBOE (HAJIOTOBOE) U
MEXAyHapOoAHOE IMyOIMYHOE MPABO, HO U YTOJOBHOE
NPaBo, YroJIOBHO-MPOLECCYaTbHOE, TPasKIaHCKO-TIPO-
LECCyalbHOE, CHCTEMA MPABOBBIX HOPM M HHCTHUTYTOB,
OMOCPEAYIOIUX OTHOLICHHUS CTOPOH, BO3HUKAIOLIMX
B pesynbrare OankporctBa (Konkursrecht), uepkos-
Hoe mpaso (Kirchenrecht)  Tak HazpBaemoe “cora-
cutensHoe mpaBo” (Freiwillige Gerichtsbarkeit)®.
COOTBETCTBEHHO, K YaCTHOTIPABOBBIM JTHCIUTUTHHAM
B [epMaHnM OTHOCSATCS TakWe, Kak TpakIaHCKOe Mpa-
BO, KOMMepUeCcKoe MpaBo, mpaBo kommanuit (Gesell-
schaftsrecht), mpaBo “meperoBopHOT0 WHCTPyMEHTa-
pus” (Wertpapierrecht), mpaBo WHTEIUICKTyaJbHOM
COOCTBEHHOCTH, MATEHTHOE, TOPrOBOE M MEXIyHa-
pOIHOE YacTHOE npaBo’’.

UTo ke KacaeTcsl TAKUX JUCLHUILIMH, KaK TPYZLOBOE
MpaBo, KOTOPHIE MOTYT pPacCMaTpPUBATHCA B OJHUX
OTHOILIEHUAX KaK YacCTHOMPABOBBIE IWCLUILIMHBI,
a B IPyTHX — KaK MyOJIWYHO-TIPaBOBBIE, TO UX OOBIY-

HO HE OTHOCAT HHU K TEM, HH K JIPyTrHM° .

Cnenyer 3aMeTHUTh, YTO B paMKax pPOMaHO-Tep-
MaHCKOTO TIpaBa (ppaHITy3CKHI U HEMEIKUI BapHaH-
THI KJacCU(pUKAIUUA HOPM, HHCTUTYTOB H OTpaciieit
npaBa Ha MyOJWYHO-IPAaBOBbIE U YACTHOINPABOBBLIE
sSBIsitoTCS TUnYHBIME. [1o ux oOpasimy mpoBoguTcs
aHAJOTMYHAs KJIacCU(UKAIMS U B IPYTHX CTpaHaX.

Tak, cormacHO TPOBENEHHBIM HCCIEIOBAHUSAM
“HeMerKas cxema Kiaccuuranun’”’ BOCIPHHIMAET-
csl B KauecTBe CBOeOOpa3Horo oOpasma B ABCTpHUH,
Wranuu, Wcnanuu, llBeidinapum u OONBIIMHCTBE

33 International Encyclopedia of Comparative Law. P. 21.

3% Cwm.: Rehfeldr K. Einfu_hrung in die Rechtswissenschaft. Ber-
lin, 1982. S. 175-179.

3> Cwm.: International Encyclopedia of Comparative Law. P. 21.

36 Cm.: Esser G. Einfuhrung in die Grundbegriffe des Rechts und
Staates. Vienna, 1949. S. 233-235.

37 Cm.: International Encyclopedia of Comparative Law. P. 21.



10 MAPYEHKO

JPYTUX €BpPONEHCKUuX cTpaH’®, QpaHIy3ckuil Bapu-
aHT TOJpa3/iesICHNs paBa Ha MyOIUYHO-TIPABOBHIE U
YaCTHOTIPABOBBIC TUCIUTTNHBI ITUPOKO UCTIOIb3YeT-
cs, B YaCTHOCTH, B MPaBOBBIX cucTeMax benbrum u
Tonnaugun.

Vka3biBass Ha 0COOCHHOCTH Kiaccu(uKaluu mnpa-
BOBBIX HOPM, HHCTUTYTOB U OoTpacieil Ha myOIn4yHo-
NPaBOBBIC W YaCTHONPABOBHIE B PA3JIMYHBIX MPABO-
BBIX CHCTEeMaX, GOPMUPYIOIIUX POMAaHO-T€PMAHCKYIO
IPaBOBYIO CEMbIO, HEOOXOIUMO 00paTUTh BHUMAaHUE
Ha JBa CIEAYIOIIUX OOCTOSTEIbCTBA: a) MPH BCEil
HEOJMHAKOBOCTH BapHAHTOB KiacCH(HUKaUU B pas-
JUYHBIX MPABOBBIX CUCTEMaxX POMAHO-IepPMaHCKOro
npaBa HabmonaeTcst pocT oOmied TeHAGHUUH YCH-
JeHHs poJU MyOIUYHOTro IpaBa 3a cyeT ociaalneHus
YacTHOTO IpaBa, TEHACHINH “MyOonuuu3anuu’ 4acT-
HOTO MpaBa, HapacTawlei “Tpancopmanuu’ pas-
JUYHBIX HOPM, HHCTUTYTOB M OTpaciieii paBa B CO-
OTBETCTBYIOLIME eHOMEHBI MyOIUYHOro mpasa (tout
devient droit public)®; 6) xors npouecc aenenus
HOPM, HHCTHTYTOB M OTpAcJicii IpaBa Ha MyOIUYHbIC
Y YaCTHBIC B HACTOSIIEC BPEMsI CBOMCTBEH HE TOJIBKO
POMaHO-IepMaHCKOMY MpPaBy, HO U JAPYTHM MPaBO-
BBIM CEMBbSIM, B YCIOBHIX POMaHO-TE€pPMaHCKOTO Tpa-
Ba OH 3HAYMTEIBHO OTIIMYACTCS MO CBOEMY XapaKTe-
Py | TOCJICICTBUSAM OT TMPOLECCOB KJIACCH(PHUKALINH,
MPOUCXOMSAIINX B ATHX MPABOBBIX CEMbSIX, M MPEKIC
BCEro B cucteMe odmiero npasa’.

[MpuHIMTIMAaTEHOE pa3INdne 37eCh 3aKI0YaeTCS B
MEPBYIO0 OYepeab B TOM, YTO B POMAaHO-TepPMaHCKON
MIPaBOBOH CEMbE M0 CPABHEHHIO C AHTIIOCAKCOHCKUM
MIPaBOM IpoIecC KIacCHu(pUKAIMU paBa Ha TyOIn4-
HOE U YaCTHOE HOCHT “OoJiee mTyOOKHit 1 Ooyiee yeT-
Kuii xapakrep™!.

B cucreme oOmero, ¥ B 0COOEHHOCTH AHTJIMIi-
CKOTo, MpaBa MojApa3elicHHe NpaBa Ha MyOIUYHOE
1 9aCTHOC HUMECT B OCHOBHOM aKaZ[CMI/I‘ICCKI/Iﬁ Xa-
PaKTEp M 3HAUCHHUC. OCHOBHBIM CJICOACTBHUEM €TI0
SABJIACTCA JIMIIB TO, YTO “B ClIy4ya€ BO3HHUKHOBCHUA
cropa (zena) B chepe OTHOIEHUH, PEryInpyeMbIX
C IIOMOIIBIO HOPM HYGJII/I"IHOFO npaBa, Y HHIUBUIOA
MOABJIACTCA BO3BMOXHOCTE OAHOBPEMEHHOTI'O HCIIOJIb-
30BaHHUA JIA 3alIUThl CBOUX HHTCPECOB CPCACTB U3
apceHaa 4acTHOTO mpasa’™*2,

B cucreme poMaHO-T€pMAaHCKOTO IIpaBa, HAIpoO-
TUB, KJIacCU(UKAIHUI HOPM, HHCTUTYTOB H OTpaciei
Ha mMyOnMYHBIE M YAaCTHBIE UMEET HE TOJBKO aKaje-
MUYECKUH, HO U TpaKTHYECKHil xapakrep. UToObl

38 Cm.: ibid. P. 22.

3 Cwm.: Ripert K. Le declin du droit. Paris, 1949. P. 3-21.

40 Cm.: David R. Op. cit. P. 182-196.

41 Cruz P. de Modern Approach on Comparative law. Boston,
1993. P. 42.

42 Ibid.

yOeauTbCs B 3TOM, TOCTATOYHO CKa3aTb, YTO B CTpa-
HaxX pPOMaHO-T€PMAHCKOTO IIPaBa CYIIECTBYIOT Hake
“IBe pa3au4HbIe HepapPXUU CyAEOHBIX OPraHOB, KaX-
Jasi U3 KOTOPBIX JEHCTBYET COOTBETCTBEHHO B CH-
creMe MyONIMYHOrO U 9acTHOro mpasa™. Tlpu sTom
MMECTCSl B BUIY TNPEXKIE BCEro cUCTEMa apOUTpak-
HBIX CYJIOB M CyJO0B 00OIlIell KOMIETeHIUH, paccMmar-
PHUBAIOLINX HApAY C TPaXJTaHCKHUMH HCKaMHU yTO-
JIOBHBIC M a/IMUHUCTPATUBHBIC Aea.

B-4eTBepTHIX, BAXKHOW OTIMYUTEILHON 0COOCH-
HOCTBIO POMAHO-T€PMAHCKOIO IIPaBa, OKa3bIBAIOIICH
3HAUUTEIbHOE BIUSHUE HA MECTO U POJIb CYIEHCKOTO
npaBa B JAHHOW NPaBOBOM CEMbE, SIBIISIETCS €TO PKO
BBIPAKCHHBIN KOOUQDUYUPOBAHHDIL XapaKmep.

B ominume ot apyrux mpaBoOBBIX CeMeEH, e Ko-
TU(PUKALIIY TaKXKe TIOABEPTINCH 3HAYNTEIbHBIE TIpa-
BOBBIC MaCCHBBI, KOAU(PHUKAIIUSI POMaHO-TepPMaHCKO-
ro npasa BblIENSETCs TeM, YTO OHA: a) UMeeT Oosee
rmyOokue u Ooiee MPOYHBIE MCTOPUYECKUE KOPHHU;
0) mposiBisieTcsl Kak cBoeoOpazHas ropuaudecKas
TEXHHMKA, KOTOpas MO3BOJWJIA OCYIIECCTBUTh Ha €B-
pOITEICKOM KOHTHMHEHTE ‘“3aMBICIBI IIKOIBI €CTECT-
BEHHOTO IpaBa, 3aBEPIIUTh MHOI'OBEKOBYIO 3BOJIIO-
U0 TPaBOBOW HAYKH, YETKO W3JIOKUB, B OTIHYHC
oT xaoca koMmnuisinuii FOcTuHnana, npaBo, COOTBET-
CTByIOLIlEE UHTEpPEcaM 00IIecTBa’ ™, B) UMeeT He JI0-
KaJbHBIN, a TII00aIbHBIM XapaKTep, 0XBaThIBAE€T CO-
00l MPAaKTUYECKU BCE OTPACIN U MHCTUTYTHI NIPaBa;
I') UMeeT COOCTBEHHYIO UAEOIOTHIO.

CyTp mocneaHeil MCTOPUYECKH 3aKI0uanach B
TOM, KaK 3TO 0COOCHHO SpKO ObUIO BHIHO Ha MPUME-
pe Koaexca Hanoneona, utoOsl, B kopHE npeoOpasys,
a 3a4acCTyI0 U “aHHYJIUPYs BCE HBIHE CYLIECTBYIOLIEE
W paHee CyIecTBOBaBIlee MPaBo”, CO37aTh HOBYIO
MPaBOBYI PEATBHOCTH, “YCTAaHOBUTH HOBBIM MpPaBo-
BO MOPSJIOK, KOTOPBIK Boruioman Obl B ceOe uaean
MOCTPOEHUS €IMHOTO HAIIMOHAIHLHOTO FOCY/IapCcTBa 1
oTBe4aa Obl TpeOOBAHUSAM, MPETBIBIIEMBIM HOBBIM,
[IOCTOSIHHO M3MEHSIOIMMCs 001eCTBOM U HOBOM CH-
CTEMOH yIIpaBleHUs CTPaHOil”™* .

OTa UAeoNorusl B TEOPETHYSCKOM IUTaHE OTpaxa-
Ja TOCMOJCTBOBABIIYIO B TOT MepHoJ] B 3amagHon
EBpone “dunocodcekyro Bepy B OGnaropasymue mpa-
Ba”, XOTS B PEaTbHOCTH 3a9acTyI0 BCE€ BBITJISIEIO
HaoOopoT. Co3naBaBuIuecs KOAEKCHI, MpPU3BaHHBIE
CUMBOJIM3UPOBATH COOOM 3Ty Bepy B “Onmaropasymue
paB”’, paBHO KAaK U OJULETBOPATH “HOBBIM IPaBOBOI1
NOPSIIOK”, HEPEAKO “BOMpaH B ceOsl 3HAUNTEIbHBIE
MAacCUBHI CYIIECTBYIONIETO B W3HAYaJbHOM BHJIE

BaI(OHO,Z[aTeJ'IBCTBa” n JajJdcKo HEC BCCriaa, Kak O9TO

4 Ibid.
4 NMasuo P., Kogpppe-Cnunosu K. Yxas. cou. C. 49.
4 Dadomo Ch., Farran S. Op. cit. P. 24.
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opuuManbHO AEKIAPUPOBAIOCH, CTPOMINCH Ha pa-

JMKabHBIX UCAX U JOKTpUHAx*®,

Tem He MeHee clenyeT OTMETUTh, YTO Konuduka-
Ly [IpaBa, HadaBIlascs B cTpaHax 3amnalHoid EBpo-
bl B paHHeM CpeiHEBEKOBBE U MPOAOIIKAIOIIASICS 110
cell IeHb, OKa3aja OTPOMHOE BIUSHUE HA XapakTep 1
Ipolecc pa3BUTHS POMAHO-T€PMAHCKOTO IpaBa, BO
MHOIOM HpeIoNpeseina BaKHEHIINe TEHACHLUU
ero sBoyoLMU. Pedb uaeT He TOIBKO 0 MacIITaOHBIX
KOIUPUITUPOBAHHBIX aKTaX, “‘COMyTCTBOBABIINX
Konexcy HanoneoHa u oka3aBHIMX 3HAuUTEIbHOE
BO3JICHICTBUE Ha MPOLECC Pa3BUTHS POMAHO-T€pMaH-
CKOTO MpaBa B JAHHBIM MEpUOI, TaKUX Kak ['pax-
JlaHcKui mpoueccyanbHblii kogekc (1806), Koaekc
kommepueckoro npasa (1807), YronoBHbI u YronoB-
Ho-TIporeccyanbHbiil kogekcsl (1810)*7. Umerorcsa B
BUJY TaK)K€ MHOTOUYUCJICHHBbIE KOAM(DHUIMPOBAHHBIE
aKTHl B 00JaCTH TPYAOBOTO, TPAHCIIOPTHOTO, IIPHUPO-
JIOOXPAHUTENIBHOTO W Jpyrux cdep mpasa, MpHUHS-
Thle B ropasfo Oojiee MO3AHUN MEPHUOA B CTpaHax
pOMaHO-TepPMaHCKOTO TpaBa, B OCOOCHHOCTH BO

®pannun’®.

3HaunTenbHAasl POJIb KaXKJIOTO W3 HHUX, KaK M KO-
IudUKanuy B 1EJI0M, 3aKJlodanach B TOM, YTO OHU
MOJOXKH/IA KOHEL “IOCTATOYHO MHOI'OYHUCJIEHHBIM
IOpUIMYECKUM apXan3MaMm, MPaBOBOMY TMAapTUKY-
TSIpU3MY, MHOKCSCTBCHHOCTH OOBIUACB, MEIIABIIAM
npaktuke™®.

PazymeeTcs, kogudukanus uMena He TOJIBKO MO-
3UTUBHYIO CTOPOHY, HO M ONpeEJeiCHHbIE HEI0CTaT-
k. CyTh HX yCMaTpUBaeTCsl pa3InyHbIMU aBTOPAMH
B OCHOBHOM B TOM, YTO OHa: @) C CAaMOr0 Havyajia ymy-
CTUJa U3 BUAY CJIOXKHUBIIYIOCA Ha 3amajne B TCUCHHE
psAlla BEKOB YHHUBEPCHUTETCKYIO TPaAHUIUIO, KOTOpas
3aKiroyantach ‘B CTPEMIIGHMHM OOYyYMTh IIOHMCKaM
CIPaBeUIMBOrO Mpasa, NpeIIokKUTh IpaBo-o0pasell,
a HEe CUCTEMaTH3aIHI0 UM KOMMEHTapHUH IpaBa TOi
WM MHOM cTpaHbl uim obnactu™?; 6) crocobcTBO-
Bajla BOIIPEKU HJee, KOTopas BAOXHOBJIIAIA CO3JaHUe
KOZJEKCOB, “IOPUANYECKOMY IO3UTHBU3MY, YCHJICH-
HOMY HaluoHaidu3My’. C IpUHATHEM MHOTOUYHCIIEH-
HBIX KOJIEKCOB IOPHUCTHI CTPAaH POMaHO-F€PMaHCKOTO
mpaBa “cTalM CYUTATh NPABOM KX HAIMOHAIBHOE
npao”. OHHU “3aHATUCH CBOMMH KOJIEKCAMH ', TIepe-
CTaJIM BUAETb, YTO [0 CBOEMY CYIIECTBY HACTOSIEE
MpaBo Kak ‘“HOpMa OOMIECTBEHHOTO MOBEJCHUS SB-
JS€TCS “HaHAIMOHAIBHBIM TPaBoM> !,

46 Cm.: ibid.

47 Cwm.: ibid. P. 26.

4 Cm.: Handbuch des frazo sischen Rechts. Berlin, 1927.
S. 83-136.

4 Hasuo P., Kopgpe-Cnunosu K. Yka3. cou. C. 50.

30 Tam xe.

51 Cm.: Tam xe. C. 51.
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Hapsy ¢ Ha3BaHHBIMHU OTJIMYUTENLHBIMU TIPU3HA-
KaMH U 9€PTaMU POMAHO-TEPMAHCKOE TIPABO UMEET U
ApyrHe 0COOEHHOCTH. B MX umclie MOXKHO Ha3BaTh,
HaIPUMED, TAKYIO YEpTy, KaK OMHOCUMENbHO CaMO-
CMosmenbHblil Xapakmep Cyujecmeosanus 2paic-
OaHCKO20 U KOMMEPYEeCKo20 npasa;, UCTOPUYECKH, C
MOMEHTA MX BO3HUKHOBEHMS U MOCIEAYIONIETO pa3-
BUTHSL YemKO NPOEOOUMOE Paziudue meicoy mem u
opyeum>.

B cucteme poMaHO-repMaHCcKOro nmpasa u3Havab-
HO OBUIM BECbMA Ba’KHBIC, HOPOKICHHBIE IJIABHBIM
00pa3oM CHJIbHBIM BJIMSHUEM HAa HETO PHMCKOIO
npaBa MPUYMHEL “/JIs IPOBEIEHHS Y€TKOTO Pa3IHIUs
MEXy PaXKIAHCKMM IPABOM, C OJHOW CTOPOHBI, U
KOMMEPYECKHM — ¢ apyroi”™3. Bo ®panuuu u He-
KOTOPBIX JPYTHX CTPaHaX KOHTHHEHTAJIBHOTO IpaBa
3TO NMPHUBEJIO K BO3HUKHOBEHHIO 0COOBIX KOMMEpYE-
CKHX CYJIOB U CO3JIaHUI0 KOAM(DUIMPOBAHHBIX aKTOB
KOMMEPYECKOTO Impaga’?,

[ToMrMO yKa3aHHBIX OTIUYHTEIBHBIX YEPT U 0CO-
OCHHOCTEH pPOMaHO-TEepPMAHCKOE IPaBO BBIICIACT-
Csl Cpenu IpYTHX MPaBOBBIX CEMEH TaKKe TeM, YTO
B €ro CUCTEME ‘“‘doMuHuUpyem Kaxk 0cobas ompacis
npaea’” mopzoeoe npaso, 9To B OONBIIMHCTBE CTPaH
3TOW TIPABOBOU CEMBU HAPAODY C epANCOAHCKUMU KO-
dekcamu cyujecmayrom makxce mopeogvle KOOeKcoi.
Onu umerorca B bensrum (1807), ABctpun (1862),
Opanunu (1807), 'epmanuu (1897), Ucnanuu (1829;
nepepadoran B 1885 r.), Hunepnannax (1838) u Bo
MHOTHX JPYIHX CTpaHax>.

HakoHeln, cpeay OTIMYUTENBHBIX Y€PT U OCOOEH-
HOCTEHl pOMAaHO-IeépMAaHCKOro IpaBa, OKa3aBLIMX
OrPOMHO€ BJIMSIHHE Ha INPOLECC pa3BUTUs U COAEp-
XKaHHe CyAeHCKOro mpaBa B CHCTeME €BPOIEHCKOro
KOHTHHEHTAJbHOTO IpaBa, ClelyeT yKa3aTb Ha op-
2AHUYHYIO C653b POMAHO-2EPMAHCKO20 NPA8aA C PUM-
CKUM NPAsoM, e20 CMaHosleHue U pazeumue Ha oc-
HO8€e pUMCKO20 Npasd.

OpnHako, UCXOAS U3 OTPOMHON TEOpEeTHUYECKON U
NpaKTUYECKON 3HAYUMOCTHU JaHHOW OCOOEHHOCTH
pOMaHO-IepMaHCKOr0 TpaBa Kak ¢aktopa Gopmu-
POBaHUS W Pa3BUTHS CYIEHCKOTO TpaBa, a TaKKe
W3 3HAYUTEIHHOU €MKOCTHU HCCIeyeMOl MaTepHH,
BOMPOC O BIUSHWUU PUMCKOTO MpaBa Ha POMaHO-
TepMaHCKOE, & BMECTE C HUM U Ha PYHKITMOHUPYIO-
miee B €ro mpejiesiax cyAaeickoe mpaBo TpeOyeT, Kak
npeacTaBisercs, ocoboro, 6onee 00CTOSITEILHOTO
paccMOTpeHus.

52 CM.: Glendon M., Gordon M., Osakwe Ch. Op. cit. P. 49.

33 Cruz P. de. Op. cit. P. 43.

5% Pearson Ed. Op. cit. P. 19.

55 Cauoos A.X. BBenenue B OCHOBHBIE PABOBLIE CHCTEMBI CO-
BpemenHocTH. Tamkent, 1988. C. 82, 83.



